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Sec. 2 ACCUMULATIONS Chap. 153 


CHAPTER 153 
The Accumulations Act 


i.—(1) No person shall, by any deed, surrender, will, Limitation 
codicil, or otherwise howsoever, settle or dispose of any qaeine whee 
real or personal property so that the rents, issues, profits $¢rentfeq°" 
or produce thereof shall be wholly or partially accumu- 


lated for any longer than one of the following terms,— 
(a) for the life of the grantor; 


(b) for twenty-one years from the death of the 
grantor or testator; 


(c) for the period of minority of any person living, or 
en ventre sa mere, at the death of the grantor or 
testator; 


(d) for the period of minority of any person who, 
under the instrument directing the accumulation, 
would for the time being, if of full age, be entitled 
to the income, or rents and profits, directed to be 
accumulated. 


mu 
(2) No accumulation for the purchase of land shall be tions for the 


directed for any longer period than that mentioned in sub- 9% ee 


section 1. - 58-86 Vict. 


(3) Where an accumulation is directed otherwise than application 
as aforesaid, such direction shall be null and void, and of invalid | 
the rents, issues, profits and produce of such property SO were a 
directed to be accumulated shall, so long as the same shall Geo. III, 
be directed to be accumulated contrary to the provisions ° Set 
of this Act, go to and be received by such person as would 
have been entitled thereto, if such accumulation had not 


been directed. R.S.O. 1927, c. 138, s. 1. 


2. Nothing in this Act shall extend to any provision Saving 
for payment of debts of any grantor, settlor or devisor, or or portions 
other person, or to any provision for raising portions for 10) 
any child of any grantor, settlor or devisor, or for any 
child of any person taking any interest under any such 
conveyance, settlement or devise, or to any direction 
touching the produce of timber or wood upon any lands 
or tenements, but all such provisions-and directions shall 
and may be made and given as if this Act had not been 


passed. R.S.O. 1927, c. 138, s. 2; Or for | 
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ADOPTION OF CHILDREN Sec. 1 


CHAPTER. 218 
The Adoption Act 


1. In this Act,— 


(a) “Adopted child” shall mean infant or other person 
authorized to be adopted; 


(bv) “Adopting parent” shall mean person authorized 
to adopt an infant or other person; 


(c) “Infant” shall include any other person sought to 
be adopted; and 


(d) ‘Minister’ shall mean Minister of Public Welfare. 
19455, srl. 


2.—(1) Upon an application in the prescribed manner 
by any person desirous of being authorized to adopt an 
infant under the age of twenty-one years, who has never 
been married, or to adopt any other person where the 
Minister of Public Welfare has in writing consented to 
such application being made, the court may, subject to 
the provisions of this Act, make an order (in this Act 
referred to as an “adoption order’’) authorizing the appli- 
cant to adopt that infant or other person as the case may 
becsReSiOnNLOe Pere ws, S151) SLOS Lev]; SAGE). 


(2) Where an application for an adoption order is 
made by a husband and wife jointly, the court may make 
the order authorizing them jointly to adopt, but save as 
aforesaid no adoption order shall be made authorizing 
more than one person to adopt an infant. R.S.O. 1927, 
@,189,-s..1 (3). 


3.—(1) Except with the consent of the Minister of 
Public Wefare an adoption order shall not be made in 
any case where,— 


(a) the applicant is under the age of twenty-five 
years; or 


(b) the applicant is less than twenty-one years older 
than the infant in respect of whom the application 
IS. made. C1981 .C 25. Sal (2). 


(2) An adoption order shall not-be made in any case 
where the sole applicant is a male and the infant in 
respect of whom the application is made is a female 
unless the court is satisfied that there are special circum- 
stances which justify as an exceptional measure the 


Sec. 3(6) (b) ADOPTION OF CHILDREN Chap. 218 3 


making of an adoption order. R.S.O. 1927, c. 189, s. 
2(2). 


(3) An adoption order shall not be made except with consent 
the consent of every person or body who is a parent or Teqired. 
guardian of the infant in respect of whom the applica- 
tion is made or who has the actual custody or lawful 
control of the infant or who is liable to contribute to the 
support of the infant; provided that the court may dis- Proviso. 
pense with any consent required by this subsection if 
satisfied that the person whose consent is to be dispensed 
with has abandoned or deserted the infant or cannot be 
found or is incapable of giving such consent or, being a 
person liable to contribute to the support of the infant, 
either has persistently neglected or refused to contribute 
to such support or is a person whose consent ought, in 
the opinion of the court and in all the circumstances of 
the case, to be dispensed with, but no order dispensing 
with the consent of any person shall be made without 
notice to him, unless it is made to appear that after 
reasonable diligence he cannot be found. R.S.O. 1927, c. 

189 62(5) 4951, Ca23,rS.i16(3).. 


(4) For the purposes of subsection 3 where a child adoption of 
has been committed to the permanent guardianship of a *ef<°'e4 
children’s aid society under the provisions of The Chil- prey. stat. 
dren’s Protection Act the society shall be deemed to be ¢ 322. 
the guardian of the child and subject to the provisions of 
subsection 6 the consent of the society shall be sufficient. 
12S C20 SZC), 


(5) Nothing herein shall be deemed to require the When con: 


consent of the father of an illegitimate child to the ot iNegiti- 
making of an adoption order unless the child is resident required. 


with and maintained by the father. 1929, c. 23, s. 11. 


(6) An order of adoption shall not be made unless certifcate 
the provincial officer certifies in writing, OF PR ovnens 


(a) that the infant has lived for at least two years 
with the applicant and that during that period 
the conduct of the applicant and the conditions 
under which the infant has lived have been such 
as to justify the making of the order; or 


(b) that the applicant is to the knowledge of the 
provincial officer a proper person to have the care 
and custody of the infant and that for the reasons 
set out in the certificate it is in the best interest 
of the child that the period of residence be dis- 
pensed with. 1928, c. 29, s. 2(3). 
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ADOPTION OF CHILDREN Sec. 3(7) 
(7) An adoption order shall not be made upon the 
application of a husband or wife without the consent of 
the wife or husband as the case may be; provided that 
the court may dispense with any consent required by this 
subsection if satisfied that the person whose consent is to 
be dispensed with cannot be found, or is incapable of 
giving such consent or that the husband and wife have 
separated and are living apart and that the separation is 
likely to be permanent. R.S.O. 1927, c. 189, s. 2(5). 


(8) An adoption order shall not be made in favour of 
any applicant who is not resident and domiciled in On- 
tario, or in respect of any infant who is not resident within 
Ontario!“ RIS.OPW927 ver 18S 1s 2 (Oye CLOZS ae ao yes. 
masks en | 


4, The court before making an adoption order shall be 
satisfied that,— 


(a) every person whose consent is necessary under 
this Act and whose consent is not dispensed with 
has consented to and understands the nature and 
effect of the adoption order for which application 
is made, and in particular in the case of any 
parent, understands that the effect of the adop- 
tion order will be permanently to deprive him or 
her of his or her parental rights; and 


(b) the order if made will be for the welfare of the 
infant, due consideration being for this purpose 
given to the wishes of the infant, having regard 
to the age and understanding of the infant; and 


(c) the applicant has not received or agreed to re- 
ceive, and that no person has made or given, or 
agreed to make or give to the applicant, any 
payment or other reward in consideration of the 
adoption except such as the court may sanction. 
RSORII2 CLS Sea 


5. The court in an adoption order may impose such 
terms and conditions as the court may think fit and in 
particular may require the adopting parent by bond or 
otherwise to make for the adopted child such provision 
(if any) as in the opinion of the court is just and 
expedient. R.S.O. 1927, c. 189, s. 4. 


6.—(1) Upon an adoption order being made, the child 
shall, unless the adopting order otherwise provides, as- 
sume the surname of the adopting parent and all rights, 
duties, obligations and liabilities of the parent or parents, 
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guardian or guardians of the adopted child, in relation to 
the future custody, maintenance and education of the 
adopted child, including all rights to appoint a guardian 
or to consent or give notice of dissent to marriage shall 
be extinguished, and all such rights, duties, obligations 
and liabilities shall vest in and be exercisable by and en- 
forceable against the adopting parent as though the adopt- 
ed child was a child born to the adopting parent in lawful 
wedlock, and in respect of the same matters and in re- 
spect of the liability of a child to maintain its parents 
the adopted child shall stand to the adopting parent in 
the position of a child born to the adopting parent in 
lawful wedlock; provided that, in any case where a hus- 
band and wife are the adopting parents, they shall in 
respect of the matters aforesaid and for the purpose of 
the jurisdiction of any court to make orders as to the 
custody and maintenance of and right of access to chil- 
dren stand to each other and to the adopted child in the 
same relation as they would have stood if they had been 
the lawful father and mother of the adopted child, and 
the adopted child shall stand to them respectively in the 
same relation as a child would have stood to a lawful 
father and mother respectively. R.S.O. 1927, c. 189, s. 
ik bh, 


(2) In and by an adoption order the judge may in his change of 
discretion change the Christian or given name or names §fen ame. 
of the child to be adopted giving the child such name or 
names as the adopting parents may desire, and thereafter 
the child shall be entitled to and known by the name or 
names so given. 1935, c. 1, s. 2. 


Proviso. 


(3) An adoption order shall not deprive the adopted ee 
child of any right to or interest in property to which, but in property. 
for the order, the child would have been entitled under 
any intestacy or disposition, whether occurring or made 
before or after the making of the adoption order, but 
shall confer on the adopted child upon the intestacy of 
the adopting parent, the same rights to and interest in 
the property of the adopting parent as a child born in 
’ Jawful wedlock of the adopting parent, and the ex- 
pressions “child,” ‘‘children” and “issue”? where used in 
any disposition made after the making of an adoption 
order by the adopting parent, shall, unless the contrary 
intention appears, include an adopted child or children 
or the issue of an adopted child. 


(4) Where an adopted child or the spouse or issue of Inheritance 


i < from adopt- 
an adopted child takes any interest in real or personal ing parent. 
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ADOPTION OF CHILDREN Sec. 6(4) 
property under a disposition by the adopting parent, or 
where an adopting parent takes any interest in real or 
personal property under a disposition by an adopted child 
or the spouse or issue of an adopted child, any succession, 
legacy or other duty which becomes leviable in respect 
thereof shall be payable at the same rate as if the adopted 
child had been a child born to the adopting parent in 
lawful wedlock. 


(5) For the purposes of this section, ‘‘disposition”’ 
means an assurance of any interest in property by any 
instrument whether inter vivos or by will, including 
codicil. R.S.O. 1927, c. 189, s. 5(2-4). 


(6) For the purposes of the enactments relating to 
fatal accidents the adopting parent shall be deemed to be 
the parent of the child. R.S.O. 1927, c. 189, s. 5(5); 
1937 Gs AAeSn3) 


(7) Save as herein provided and as to persons other 
than the adopting parent, the adopted child shall not be 
deemed the child of the adopting parent. 


(8) If the adopted child dies intestate, his property 
acquired by himself or by gift or inheritance from his 
adopting parent or from the kindred of such parent shall 
be distributed as though he had been born in lawful wed- 
lock to his adopting parent and property acquired from 
his natural parent or kindred shall descend as if no 
adoption order had been made. 


(9) An adoption order made with respect to an 
illegitimate child shall not in any way be affected by the 
intermarriage of its parents. R.S.O. 1927, c. 189, s. 
(6-8). 


7.—(1) Upon any application for an adoption order, 
the court may postpone the determination of the appli- 
cation and may make an interim order (which shall not 
be an adoption order for the purposes of this Act) giving 
the custody of the infant to the applicant for a period not 
exceeding two years by way of a probationary period © 
upon such terms as regards provision for the maintenance 
and education and supervision of the welfare of the infant 
and otherwise as the court may think fit. 


(2) All such consents as are required to an adoption 
order shall be necessary to an interim order but subject 
to a like power on the part of the court to dispense with 
any such consent. R.S.O. 1927, c.:189,s. 6. 3 
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8. An adoption order or an interim order may be Effect of 
made in respect of an infant who has already been the previous 
subject of an adoption order, and, upon any application naa 
for such further adoption order, the adopting parent 
under the adoption order last previously made shall, if 
living, be deemed to be the parent of the infant for all 
the purposes of this Act. R.S.O. 1927, c. 189, s. 7. 


9.—(1) The court having jurisdiction to make an Jurisdiction 


adoption order shall be the Supreme Court, or ing order. 


(i) the judge, or junior, or acting judge of the county 
or district court; or 


(ii) when designated by the Lieutenant-Governor in 
Council as a judge within the meaning of this 
Act, the judge of the juvenile court, 


within whose jurisdiction either the applicant or the 

person to be adopted resides at the time of the application 

for the.order. | 1928, ¢. 29, S..o. 

(2) Rules in regard to any matter to be prescribed pe uene 

under this Act and directing the manner in which appli- 

cations to the court are to be made, and dealing generally 

with all matters of procedure and incidental matters 

arising out of this Act, and for carrying this Act into 

effect may be made by the Lieutenant-Governor in 

Council. 


(3) An application for an adoption order may be Application 
heard and determined in chambers, and if the child was in chambers. 
born out of wedlock this fact shall not appear upon the 


face of the adoption order. 


(4) The papers used upon an adoption application Papers to 
shall be sealed up and shall not be open for inspection 


save upon the direction of a judge or the provincial officer. 


(5) For the purpose of any application under this Act $9370" 
and subject to any rules under this section, the court may 
appoint some person to act as guardian ad litem of the 
infant upon the hearing of the application with the duty 
of safeguarding the interests of the infant before the 
court, and may direct the applicant to pay the costs of 
the person so appointed. R.S.O. 1927, c. 189, s. 8(2-4). 


10. It shall not be lawful for any applicant or for any Payers 
parent or guardian, except with the sanction of the court, unlawful. 
to receive any payment or other reward in consideration 
of the adoption of any infant under this Act or for any 


person to make or give or agree to make or give to any 
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ADOPTION OF CHILDREN Sec. 10 
applicant or to any parent or guardian any such payment 
or reward» *>R.S.\0. 192%, c; 189,189: 


11. Where at the date of the commencement of this 
Act any infant is in the custody of, and being brought 
up, maintained and educated by any person or a husband 
and wife jointly as his, her or their own child under any 
de facto adoption, the court may, upon the application of 
such person or husband and wife, and notwithstanding 
the provisions of this Act, make an adoption order 
authorizing him, her or them to adopt the infant with- 
out requiring the consent of any parent or guardian of 
the infant to be obtained, upon being satisfied that in 
all the circumstances of the case it is just and equitable 
and for the welfare of the infant that no such consent 
should be required and that an adoption order should be 
made, Ris. Orl927G, ce LS9ns. 10, 


12.—(1) The proper officer of the court shall transmit 
a copy of every adoption order to the Registrar-General, 
under The Vital Statistics Act, within ten days of its 
making. | 


(2) The Registrar-General shall establish and main- 
tain a register to be called the “Adopted Children 
Register,” in which shall be recorded all adoption orders. 


(3) The Registrar-General shall cause the birth entry 
or entries in the register of birth of the child adopted, to 
be marked with the word ‘‘Adopted” with a reference to 
the adoption register, and shall also cause to be included 
in the entry in the adoption register of the birth of the 
adopted child. R.S.O. 1927, c. 189, s. 11. 


13. A person domiciled in any other province of the 
Dominion of Canada who has been adopted in accordance 
with the laws of the province where he is domiciled, shall 
be entitled to the same rights of succession as to property 
in Ontario as he would have had in the province in which 
he was adopted but not exceeding the right he would have 
had if adopted under this Act. R.S.O. 1927, c. 189, s. 12. 


14. The Lieutenant-Governor in Council may appoint 
an Officer in the public service to be known as “The Pro- 
vincial Officer” for the purposes of this Act and may 
appoint any other officers for the carrying out of this Act 
and may confer upon any officer so appointed power to 
administer any oath or take any affidavit or statutory 
declaration in or relating to any matter arising under the 
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aomunistrationvolenis Act R.S:0: L92tixc. 2189) sails; 


RED 25 Pe. 29) sks 


15. The property and rights of all children adopted ABE AE 
under the Act, 11 George V, chapter 55, shall be governed 1921, c. 55. 
by the provisions of this Act. R.S.O. 1927, c. 189, s. 14. 
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CHAPTRR’ 220 
The Apportionment Act 


1. In this Act, 


(a) “Annuities” shall include salaries and pensions; 


(b) “Dividends” shall include all payments made by 
the name of dividend, bonus or otherwise out of 
revenues of trading or other public companies 
divisible between all or any of the members, 
whether such payments are usually made or de- 
clared at any fixed times or otherwise, but shall 
not include payments in the nature of a return or 
reimbursement of capital; and 


(c) “Rent” shall include rent service, rent charge and 
rent seck and all periodical payments or render- 
ings in lieu or in the nature of rent. R.S.O. 1927 
avid bey 3 Wak haba 


2. Dividends shall, for the purposes of this Act, be 
deemed to have accrued by equal daily increment during 
and within the period for or in respect of which the 
payment of the same is declared or expressed to be made. 
RiSiO. 1927 vce Lots 2: 


3. All rents, annuities, dividends, and other periodical 
payments in the nature of income, whether reserved or 
made payable under an instrument in writing or other- 
wise, shall, like interest on money lent, be considered as 
accruing from day to day, and shall be apportionable in 
respect of time accordingly. R.S.O. 1927, c. 191, s. 3. 


4. The apportioned part of any such rent, annuity, 
dividend or other periodical payment shall be payable or 
recoverable in the case of a continuing rent, annuity, 
dividend or other such payment when the entire portion, 
of which such apportioned part forms part, becomes due 
and payable, and not before, and in the case of a rent, 
annuity or other such payment determined by re-entry, 
death or otherwise, when the next entire portion of the 
same would have been payable if the same had not so 
determined, and not before. R.S.O. 1927, c. 191, s. 4. 


5.—(1) All persons and their respective heirs, execu- 
tors, administrators and assigns, and also the executors, 
administrators and assigns, respectively, of persons whose 


Sec. 6 APPORTIONMENT ChapaZz20)' Ti 


interests determine with their own deaths, shall have 
such or the same remedies for recovering such appor- 
tioned parts when payable, allowing proportionate parts 
of all just allowances, as they respectively would have mp. Act, 


had for recovering such entire portions if entitled thereto. ETD be — 


(2) The persons liable to pay rents reserved out of or Proyiaoas 


charged on lands or other hereditaments, and the same reserved in 
lands or other hereditaments shall not be resorted to for Gases. 
any such apportioned part forming part of the entire or 
continuing rent specifically, but the entire or continuing 

rent, including such apportioned part, shall be recovered 

and received by the heir or other person, who, if the rent 

had not been apportionable under this Act, or otherwise, 
would have been entitled to such entire or continuing 

rent, and such apportioned part shall be recoverable by 
action from such heir or other person by the executors 

or other persons entitled under this Act to the same. 
EoSOMm o24--C, TOL."S. 5: 


6. Nothing in the preceding provisions shall render Policies Gh 
apportionable any annual sums made payable in policies A, 
of assurance of any description, or extend to any case inc. 35,s.6. 


which it is expressly stipulated that no apportionment SSE os 


shall take place. R.S.O. 1927, c. 191, s. 6. Pea gore a 
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167 CHARITIES ACCOUNTING Sec. 1(1) 


CHAPTER 167 


The Charities Accounting Act 


1.—(1) Where under the terms of a will or of any 
instrument in writing real or personal property or any 
right or interest therein or the proceeds thereof, have 
heretofore been or are hereafter given to or vested in 
any person as executor or trustee for any religious, edu- 
cational, charitable or public purpose, or are to be applied 
by him to or for any such purpose, such person shall give 
written notice thereof, personally or by registered post, 
to the Public Trustee, and to the person, if any, desig- 
nated in the will or instrument as the beneficiary under 
the bequest or gift, or as the person to receive the same 
from the executor or trustee. 


(2) The notice shall be given in the case of an instru- 
ment other than a will within one month after it shall 
have been executed and in the case of a will within the 
same period after the death of the testator. 


(3) No notice under this section shall be necessary 
where the trust has been completely executed before the 
dist day of March, 1914, but the remaining sections of this 
Act shall nevertheless apply to every such trust. R.S.O. 
TO Ce oD San 


2. The notice shall state the nature of the property 
coming into the possession or under the control of the 
executor or trustee and the notice to the Public Trustee 
shall be accompanied by an attested or notarial copy of 
the will or other instrument. R.S.O. 1927, c. 152, s. 2; 
1950 RC sos ae 


3. Every such executor or trustee shall furnish to the 
Public Trustee from time to time such information as to 
the condition or disposition of the property devised, be- 
queathed or given, and such other particulars, and in 
such form as may be required by the rules made under 
this Act. Rasy lov tre sons 3, 


4. Whenever required so to do by the Public Trustee, 
the executor or trustee shall submit the accounts of his 
dealings with all the property coming to his hands or 
under his control under the terms of the disposition, be- 
quest or gift, to be passed and examined and audited by 


Sec. 5(4) CHARITIES ACCOUNTING Chap. 167 


the judge of the surrogate court of the county or district 
in which he resides or in which probate was granted. 
ROP 193i ire. 52s 's:74. 


5. If any such executor or trustee,— 


(a) refuses or neglects to comply with any of the Application 
provisions of sections 1 to 4, or with any of the Colreemere 


rules made under this Act; 


(6) is found to have misapplied or misappropriated 
any property or fund coming to his hands for 
the purposes mentioned in section 1; 


(c) has made any improper or unauthorized invest- 
ment of any moneys forming part of the proceeds 
of any such property or fund; or 


(ad) is not applying any property, fund or moneys in 
the manner directed by the will or instrument; 


a judge of the Supreme Court sitting in Chambers upon 
the application of the Public Trustee made by way of 
originating notice according to the practice of the Court, 
may make an order,— 


(e) directing the executor or trustee to do forthwith 
or within the time stated in the order anything 
which he has refused or neglected to do in com- 
pliance with sections 1 to 4, or with the rules 
made under this Act; 


requiring the executor or trustee to pay into 
court. any funds in his hands and to assign and 
transfer to the Accountant of the Supreme Court 
or to a new trustee appointed under clause g, 


— 


(f 


upreme 
executor 


or trustee 
in default. 


Order— 


contents of. 


any property or securities in his hands or under — 


his control, for any of the purposes mentioned 
in section 1; 


(g) removing such executor or trustee and appoint- 
ing some other person to act in his stead; 


(h) directing the issue of an attachment against the 
executor or trustee to the amount of any prop- 
erty or funds as to which he is in default; 


(i) fixing the costs of the application and directing 
how and by whom they shall be payable; 


(j) giving such directions as to the future invest- 
ment, disposition and application of any such 
property, funds or moneys as he may deem just 
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Rules. 


Practice. 


When 
surrogate 
registrar 
to transmit 
copy of 
will to 
Public 
Trustee. 


(kK) 


2) 


CHARITIES ACCOUNTING Sec. 5(4) 


and best calculated to carry out the intentions of 
the testator or donor; 


imposing such penalty by way of fine, or im- 
prisonment not exceeding twelve months, upon 
the executor or trustee for any such default or 
misconduct, or for disobedience to any order made 
under this section; 


appointing an executor or trustee in place of any 
executor or trustee who has died, or has ceased 
to act, or has been removed, or has gone out of 
Ontario, notwithstanding that the will or other 
instrument creating the trust confers the power 
to make such an appointment upon another exe- 
cutor or trustee or upon any other person. R.S.O. 
192% Grlb2 say 


6.—(1) Subject to the approval of the Lieutenant- 
Governor in Council, the Rules Committee may make 


rules,— 


(a) 


(b) 


(c) 


(d) 


(2) 


(2) 
(3) 


prescribing forms of notices and returns to be 
made under this Act; 


respecting the practice and procedure upon pass- 
ing the accounts of an executor or trustee under 
this Act and the tariff of fees and costs to be 
applicable thereto; 


requiring returns to be made by any such execu- 
tor or trustee to any department of the Govern- 
ment and the form of such returns; 


regulating the practice and procedure upon any 
application under section 5; 


generally for the better carrying out of the provi- 
sions of this Act. 7 


Repealed, 1941, c. 55, s. 5. 


Except as otherwise provided by the rules, the 


practice and procedure of the Supreme Court and of the 
surrogate courts shall respectively apply to proceedings 
under this Act. ) 


(4) 


Where an application is made for letters probate 


of any will or other testamentary instrument whereby 
real or personal property or any right or interest therein 
or proceeds therefrom are given to or vested in any per- 
son as executor or administrator for any religious, educa- 
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tional, charitable or other purpose or are to be applied by 
him to or for any such purpose, the surrogate registrar 
shall transmit a copy of such will or other instrument to 
the Public Trustee. 


(5) Where an action or other proceeding is brought to notice ot 
set aside, vary or construe any such will or other instru- 2¢{t0nt9 
ment, written notice thereof shall be served upon the Will to be 
Public Trustee, and if no one appears as representing the Nh 
religious, educational, charitable or other public institu- 
tion, or if there is no named beneficiary, or a discretion 
is given to the executor or trustee as to a choice of bene- 
ficiaries, the Public Trustee may intervene in such pro- 
ceedings and shall have the right to object or consent 
and to be heard upon any argument as a party to such 


action or proceeding. R.S.O. 1927, c. 152, s. 6. 


7. This Act shall apply notwithstanding any provision eee 
in any will or other instrument excluding such application, 
or giving to an executor or trustee any discretion as to 
the application of property, funds or the proceeds thereof 
to religious, educational, charitable or public purposes. 
WS OF 102 (er lions e4G 

8. This Act shall not apply to or affect or in any way Other rights 
interfere with any right or remedy which any person notarented: 
may have under any other Act or in equity or at common 
law. or otherwise. R.S.O. 1927,.c. 152,-s, 8. 
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CHAPTER 4 
The Commorientes Act, 1940 
aon Be i.—(1) Where two or more persons die in circum- 
pre- py eee E : 
sumed. stances rendering it uncertain which of them survived 


Exceptions 


to presump- 


tion,—as to 
Rev. Stat. 


ec. 256, 164; 


as to. 
provisions 
in will. 


the other or others, such deaths shall, subject to sub- 
sections 2 and 3, for all purposes affecting the title to 
property, be presumed to have occurred in the order of 
seniority, and accordingly the younger shall be deemed 
to have survived the older. : 


(2) The provisions of this section shall be read and 
construed subject to the provisions of section 175 of The 
Insurance Act and of section 36 of The Wills Act. 


(3) Where a testator and a person who, if he had sur- 
vived the testator, would have been a beneficiary of 
property under the will, die in circumstances rendering 
it uncertain which of them survived the other, and the 
will contains further provisions for the disposition of the 
property in case that person had not survived the testa- 
tor or died at the same time as the testator or in circum- 
stances rendering it uncertain which survived the other, 
then for the purpose of that disposition the will shall take 
effect as if that person had not survived the testator or 
died at the same time as the testator or in circumstances 
rendering it uncertain which survived the other as the 
case may be. 


Sec. 2(1) DEPENDANTS’ RELIEF Chap. 214 


CHAPTER, 214 
The Dependants’ Relief Act 


1. In this Act,— ctr ee 


(a) “Applicant” shall mean and include a dependant “Applicant.” 
making application for an allowance under this 
Act, and in the case of a dependant who is a 
patient in an institution under The Mental Hos- rev. stat. 
pitals Act, or who has been declared a mentally © °°: 
incompetent person, the Public Trustee or com- 
mittee of such person as the case may be, and in 
the case of an infant, the Official Guardian, 
applying for an allowance under this Act on 
behalf of such patient in an institution under 
The Mental Hospitals Act, mentally incompetent 
person or infant, as the case may be; 


(6b) “Dependant” shall mean and include the wife or Aaa 
husband of a testator, the child of a testator 
under the age of sixteen years and the child of a. 
testator over that age who through illness or 
infirmity is unable to earn a livelihood; 


(c) “Executor” shall include administrator with the “Executor.” 
will annexed; 


(d) “Letters probate” shall include letters of adminis- ‘ hee 
tration with the will annexed; 1929, c. 47, s. 2. 


(e) “Testator”’ shall mean and include a person who “testator.” 
by deed or will or by any other instrument or act 
so disposes of real or personal property, or any 
interest therein, that the same will pass at his 
death to some other person; 


(f) “Will” shall mean and include any deed, will, “will.” 
codicil, instrument or other act by which a 
testator so disposes of real or personal property 
that the same will pass at his death to some other 
person. 1930, c. 35, s. 2. 

2,—(1) Where it is made to appear to a judge of the Order 
surrogate court of the county or district in which a for main- 
testator was domiciled at the time of death that such a 
testator has by will so disposed of real or personal 
property that adequate provision has not been made for 
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Form of 
allowance. 


Who may 
apply. 


Rev. Stat. 
Cc. o92. 


Procedure. 


When 
application 
to be made. 


Distribution 
of estate 
postponed. 


the future maintenance of his dependants or any of them, 
the judge may make an order charging the whole or 
any portion of the estate in such proportion and in such 
manner as to him may seem proper, with payment of an 
allowance sufficient to provide such maintenance. 


(2) The allowance may be by way of an amount 
payable annually or otherwise, or of a lump sum to be 
paid, or of certain property to be conveyed or assigned 
either absolutely or for life or for a term of years to 
the dependant by whom or on whose behalf the applica- 
tion is made, or for his use and benefit as the judge may 
see fit, and in the event of a conveyance of property 
being ordered the judge may give all necessary and 
proper directions for the execution of the conveyance or 
conveyances, either by the executor or by such other 
person as the judge may direct, or may grant a vesting 
order.. 1929, c.'47, s. 3. 


3. The application for an allowance may be made by a 
dependant, or in the case of a dependant who is a patient 
in an institution under The Mental Hospitals Act, or has 
been declared a mentally incompetent person, by the 
Public Trustee or committee as the case may be, or in 
the case of a dependant under the age of twenty-one 
years, by the Official Guardian, or by a guardian ap- 
pointed by the,.court. ,1929),, 4G, s94; 48937 ich (2;'s. 
aise i 


4,—(1) The application shall be made to the judge 
in chambers upon originating notice according to the 
practice of the court. 1929, c. 47, s.5(1). 


(2) Where letters probate have been or are applied 
for by the wife or husband of the testator or a guardian 
on behalf of minor dependants, an application under this 
section for an allowance for such wife or husband, or for 
such minor dependants shall be made at the time of 
applying for letters probate and in every other case the 
application shall be made within three months after the 
death of the testator, but the judge, if he deems it just, 
may allow an application to be made at any time as to 
any portion of the estate remaining undistributed at the 
date of the application. 1935, c. 17, s. 2. 


(3) After service of notice of the application the 
executors or trustees under the will shall not proceed 
with the distribution of the estate except so far as may 
be necessary for the payment of debts and funeral and 
testamentary expenses and succession duty until the 
application is disposed of. 
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(4) At any time before the hearing of the application Removal 
a judge of the Supreme Court upon motion on behalf of Supreme 
the trustees or executors, or the applicant, or any other ©" 
person interested, and upon being satisfied that the total 
value of the estate of the testator exceeds $10,000, may 
by order direct that the application shall be heard by a 
judge of the Supreme Court and thereupon the matter 
shall be transferred into the Supreme Court and the appli- 
cation shall be heard by a judge of the Supreme Court 
and he shall have the like powers and shall proceed in 
the like manner as in the case of a hearing and determina- 
tion by the judge of the surrogate court. 

(5) Where any person by whom, or on whose behalf, an persons in 
application for an allowance may be made under this Act imsitutions 
is a patient in an institution under The Mental Hospitals Zospitals 
Act, at the time of the death of the testator, or at ANY ney. stat, 
time before the application under this Act is heard and c. 392. 
disposed of, notice of the application for letters probate 
shall be served upon the Public Trustee on behalf of such 
person, and the time within which the Public Trustee 
may make an application for an allowance under this Act 
shall run from the date of the service.of such notice. 

(6) Where any person interested in the estate in Notice to 
respect of which an application is made under this Act reece: 
is a patient in an institution under The Menial Hospitals Ree reines 
Act, notice of the application for an allowance shall in c. 392. 
every case be served upon the Public Trustee who shall 
have the right to appear and be heard upon the applica- 

TON, 19294 CA 6 So (o-O ie 199 (,. Clu S. do. 


5. The judge shall not make any order until he is EEN 
satisfied upon oath that all persons who are or may be before order. 
interested in or affected by the order have been served 
with notice of the application as provided by the rules of 
court and every such person shall be entitled to be pres- 
ent and to be heard in person or by counsel at the hearing. 

1929. Cc. 4(,.S, Os 


6. The evidence taken on any such application shall Byidence 
given 
be given orally before the judge and shall be taken down orally. 
in writing or in shorthand in the same manner as in the 
case of a trial of an action before a judge without a jury. 
SAS ar cre tira i 


7. The judge upon the hearing of the application shall Matters to 


be considered 
enquire into and consider,— by judge. 


(a) the circumstances of the testator at the time of 
death; 
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Payment 
for services 
rendered to 
testator. 


When widow 
disqualified. 


Limit of 
amount or 
value of 
allowance. 


Costs. 


DEPENDANTS’ RELIEF Sec. 7(b) 
(b) the circumstances of the person on whose behalf 
the application is made; 


(c) the claims which any other person may have 
as a dependant of the testator; 


(d@) any provision which the testator may have made 
iter vivos for dependants or any dependant; 


(e) any services rendered by dependants to the tes- 
tator; 


(f) any sum of money or any property provided by 
a dependant for the testator for the purpose of 
providing a home or assisting in any business or 
occupation or for maintenance or medical or hos- 
pital expenses; and 


(g) generally any other matters which the judge 
deems should be fairly taken into account in de- 
ciding upon the application. 1929, c. 47, s. 8. 


8. Where the dependant has given personal assistance 
or the gift or loan of money or real or personal property 
towards the advancement of the testator in any business 
or occupation, the judge may in and by his order fix a 
value in money upon such assistance, or may fix the 
amount or value in money of any gift or loan so made, 
and may direct that the applicant shall rank as a creditor 
upon the estate therefor, in the same manner and to the 
same extent as a judgment creditor upon a simple con- 
tract debt, but except as to the amount so fixed as the 
value of such assistance or as the amount or value in 
money of such gift or loan an allowance payable under 
this Act shall be postponed to the claims of creditors of 
the estate. 1929, c. 47, s. 9. 


9. No order shall be made under this Act in favour 
of a wife who was living apart from her husband at the 
time of his death under circumstances which would dis- 
entitle her to alimony. 1929, c. 47, s. 10. 


10. Subject to the provisions of section 8 the amount 
or value of any allowance ordered to be paid shall not 
exceed the amount to which the person in whose favour 
the order is made would have been entitled if the testator 
had died intestate. 1929, c. 47,5. 11; 1942, c. 34, s. 11. 


11. The judge may direct that the costs of the applica- 
tion shall be payable out of the estate or otherwise as 
he may deem just and may fix the amount of the costs 
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payable by any party, exclusive of necessary disburse- 
ments, at a lump sum having regard to the value of the 
estate and the amount of any allowance applied for or 
directed by his order. 1929, c. 47, 's. 12. 


12. Except as to costs, an appeal shall lie to the Court Appeal. 
of Appeal from any order made under this Act and the 
Court of Appeal upon such appeal may annul the order 
or reduce or increase the amount or value of any allow- 
ance fixed by the order and the decision of the court upon 
the appeal shall be final. 1929, c. 47, s. 13. 


13. The Judges’ Orders Enforcement Act shall apply Application 


to any order made under this Act. 1929, c. 47, s.14. — ¢. 123. 
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DEVOLUTION OF ESTATES Sec. 1 


CHAPTER 163 
The Devolution of Estates Act 
INTERPRETATION 


1. In this Act,— 


(a) “Mentally incompetent person” shall mean a 
person,— 


(i) in whom there is such a condition of arrest- 
ed or incomplete development of mind, 
whether arising from inherent causes or 
induced by disease or injury, or 


(ii) who is suffering from such a disorder of the 
mind, 


that he requires care, supervision and control 
for his protection and the protection of his 
property; 


(bv) “Mental incompetency” shall mean the condition 
of mind of a mentaily incompetent person; 


(c) “Personal representative” shall mean and include 
an executor, an administrator, and an adminis- 
trator with the will annexed. R.S.O. 1927, c. 148, 
Shit lead BS Bay (chy eof coe 


2.—(1) All real and personal property which is vested 
in any person without a right in any other person to 
take by survivorship shall, on his death, whether testate 
or intestate, and notwithstanding any testamentary dis- 
position, devolve to and become vested in his personal 
representative from time to time as trustee for the 
persons by law beneficially entitled thereto and, subject 


‘to the payment of his debts, and so far as such property 


is not disposed of by deed, will, contract or other effectual 
disposition, the same shall be administered, dealt with 
and distributed as if it were personal property not so 
disposed of. 


(2) This section shall apply to property over which 
a person executes by will a general power of appointment 
as if it were property vested in him. 


(3) This section shall not apply to estates tail or to 
the personal property, except chattels real, of any person 
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who, at the time of his death, is domiciled out of Ontario. 
RS:0. 1927;'chl48,se2. 


Administration of Real Property 


3. The enactments and rules of law relating to the application 
effect of probate or letters of administration as respects oon? Ss to 
personal property and as respects the dealings with Probate ete. 
personal property before probate or administration and yn t 
as respects the payment of costs of administration and 60 and 61 V. 
other matters in relation to the administration of personal s. 2(2). 
estate and the powers, rights, duties and liabilities of 
personal representatives in respect of personal estate 
shall apply to real property vesting in them, so far as 
the same are applicable as if that real property were Exception. 
personal property, save that it shall not be lawful for 
some or one only of several joint personal representatives 
without the authority of the Supreme Court or a judge 
thereof to sell or transfer real property. R.S.O. 1927, c. 

148, s. 3. 


4. Subject to the other provisions of this Act in the ner ane 


administration of the assets of a deceased person, his real property 
property shall be administered in the same manner, sub- fnmatters of 
ject to the same liability for debts, costs and expenses and 2gms- 
with the same incidents as if it were personal property, 

but nothing in this section shall alter or affect as respects pap. act 
real or personal property of which the deceased has made aes and oa 
a testamentary disposition the order in which real and 
personal assets are now applicable to the payment of 

funeral and testamentary expenses, the costs and ex- 

penses of administration, debts or legacies, or the liability 

of real property to be charged with the payment of 


legacies. R.S.O. 1927, c. 148, s. 4. 


Payment of Debts out of Residue 


5. Subject to the provisions of section 37 of The Wills Favmen tor 
Act the real and personal property of a deceased person residuary 
comprised in any residuary devise or bequest shall, except “"""* 
so far as a contrary intention appears from his will or Rey. Stat. 
any codicil thereto, be applicable rateably, according to oe 
their respective values, to the payment of his debts, 
funeral and testamentary expenses and the cost and 
expenses of administration. R.S.O. 1927, c. 148, s. 5. 

far 


How 
6. When any part of the real property of a deceased personal 


_person vests in his personal representative under this Act tives ts be 
such personal representative, in the interpretation of any ‘neirs.” 
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Act of this Legislature, or in the construction of any in- 
strument to which the deceased was a party, or under 
which he is interested, shall, while the estate remains in 
him, be deemed in law his heir, as respects such part, 
unless a contrary intention appears, but nothing in this 
section shall affect the beneficial right to any property, 
or the construction of words of limitation of any estate 
in or by any deed, will or other instrument. R.S.O. 1927, 
Crh4snsic6, 


Mortgages, Trust Estates and Dower 


7. Where an estate or interest of inheritance in real 
property is vested on any trust or by way of mortgage in 
any person solely the same shall on his death, notwith- 
standing any testamentary disposition, devolve to and be- 
come vested in his executor or administrator in like 
manner as if the same were personal estate vesting in him 
and, accordingly, all the like powers for one only of 
several joint executors or administrators as well as for a 
Single executor or administrator and for all the executors 
and administrators together to dispose of and otherwise 
deal with the same shall belong to the deceased’s executor 
or administrator with all the like incidents but subject to 
all the like rights, equities and obligations as if the same 
were personal estate vesting in him, and for the purposes 
of this section the executor or administrator of the de- 
ceased shall be deemed in law his heirs and assigns within 
the meaning of all trusts and powers. R.S.O. 1927, c. 148, 
s. 7. 


8.—(1) Nothing in this Act shall take away a widow’s 
right to dower; but a widow may by deed or instrument in 
writing, attested by at least one witness, elect to take her 
interest under this Act in her husband’s undisposed of 
real property in lieu of all claim to dower in respect of 
the real property of which her husband was at any time 
seised, or to which at the time of his death he was 
beneficially entitled, and unless she so elects she shall 
not be entitled to share in the undisposed of ‘real property. 


(2) The personal representative of the deceased may, 
by notice in writing, require his widow to make her 
election, and if she fails to execute and deliver a deed or 
instrument of election to him within six months after the 
service of the notice she shall be deemed to have elected 
to take her dower. R.S.O. 1927, c. 148, s. 8(1, 2). 


(3) Where the widow is an infant or a mentally in-. 
competent person the right of election may be exercised 
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on her behalf by the Official Guardian with the approval 
of a judge of the Supreme Court or by some person 
authorized by a judge of the Supreme Court to exercise 
it, and the Official Guardian or the person so authorized 
may, for and in the name of the widow, give all notices 
and do all acts necessary or incidental to the exercise 
patios MeRLaiee.O. LOD Co 148, Ss. Soyo 19gGe ce Ls 
ee 


(4) Where the widow is a patient in an institution Where 
within the meaning of The Mental Hospitals Act, and the patient in 
Public Trustee is committee of her estate, he shall be nocelan 
entitled to exercise on her behalf the power of election 
conferred by this section. 1930, c. 21, s. 11(1). eno 


— j . Who to be 
9.—(1) Where there is no legal personal representa Oe ae 


tive of a deceased mortgagor of freehold property it shall action for 
be sufficient, for the purposes of an action, for the fore- here we het 
closure of the equity of redemption in, or for the sale of sop2 fees: 
such property that the person beneficially entitled under ™°'828°"- 
the last will and testament, if any, of the deceased 
mortgagor, or under the provisions of this Act, to such 
property or the proceeds thereof be made defendant to 

such action, and it shall not be necessary that a legal 
personal representative of the deceased mortgagor be 
appointed or be made a defendant thereto unless it shall 

be otherwise ordered by the court in which the action is 

brought or by a judge thereof, but if during the pendency 

of such action, the equity of redemption devolves upon 

and becomes vested in a legal personal representative of 


the mortgagor he shall be made a party to the action. 


(2) In subsection 1 the word “mortgagor” shall in- ee 
clude the assignee of a mortgagor and any person entitled 
to or interested in the equity of redemption. R.S.O. 1927, 

C14S,. 89. 


10.—(1) Where the personal representative desires to Application 
sell any real property devolving upon him free from ST: 
curtesy or dower he may apply to a judge of the Supreme Gréurtesy 
Court, who may, in a summary way, and upon notice, 
to be served personally unless the judge otherwise directs, 
order that the same shall be sold free from the right of 
the tenant by the curtesy or dowress, and in making such 


order regard shall be had to the interests of all parties. 


(2) If a sale free from such curtesy or dower is Effect. 
ordered all the right and interest of such tenant by the 
curtesy or dowress shall pass thereby, and no conveyance, 
or release thereof to the purchaser shall be required, and 
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the purchaser, his heirs and assigns, shall hold the real 
property freed and discharged from the estate or interest 


of such tenant by the curtesy or dowress. 


(3) The judge may direct the payment of such sum in 
gross out of the purchase money to the person entitled to 
curtesy or dower as he may deem, upon the principles 
applicable to life annuities, a reasonable satisfaction for 
such estate or interest, or may direct the payment to the 
person entitled of an annual sum, or of the income or 
interest to be derived from the purchase money or any 
part thereof, as he may deem just, and for that purpose 
may make such order for the investment or other dis- 
position of the purchase money or any part thereof as he 
may deem necessary. R.S.O. 1927, c. 148, s. 10. 


11.—(1) The real and personal property of every 
man dying intestate and leaving a widow, whether or not 
he leaves issue, shall, where the net value of such real 
and personal property does not exceed $5,000, belong to 
his widow absolutely and exclusively. 


(2) Where the net value exceeds $5,000 the widow 
shall be entitled to $5,000 part thereof, absolutely and 
exclusively, and shall have charge thereon for such sum 
with interest thereon from the date of the death of the 
intestate at four per centum per annum until payment. 


(3) The provision for the widow made by this section 
shall be in addition and without prejudice to her interest 
and share in the residue of the real and personal prop- 
erty of the intestate remaining after payment of such. 
sum of $5,000 and interest in the same way as if such 
residue had been the whole of the intestate’s real and 
personal property, and this section had not been enacted. 
L941, e229 os) 2 


(4) Where the estate consists in whole or in part of 
real property this section shall apply only if the widow 
elects under section 8 to take an interest in her hus- 
band’s undisposed of real property in lieu of dower. 


(5) In this section ‘‘net value” shall mean the value 
of the real and personal property after payment of the 
charges thereon and the debts, funeral expenses and 
expenses of administration, including succession duty. 
RS. 9271; Colao, se 


VESTING OF ESTATE AND CAUTIONS 


12.,_-(1) Real property not disposed of, conveyed to, 
divided or distributed among the persons beneficially en- 


See. 12(7) DEVOLUTION OF ESTATES Chap.dio3? “27 


titled thereto, under the provisions of section 20, by the 
personal representative within three years after the death 

of the deceased shall, subject to The Land Titles Act in Rev. Stat. 
the case of land registered under that Act, and subject Abas 
to subsections 6 and 7 of section 56 of The Registry Act, 

and subject as hereinafter provided, at the expiration of 

that period, whether probate or letters of administration 

have or have not been taken, be thenceforward vested in 

the persons beneficially entitled thereto under the will 

or upon the intestacy or their assigns without any con- 
veyance by the personal representative unless such per- 

sonal representative, if any, has registered, in the proper 
registry or land titles office, a caution (Form 1) under his 

hand, and if such caution is so registered such real 
property of the part thereof mentioned therein shall not 

be so vested for three years from the time of registra- 

tion of such caution or of the last caution if more than unless 
one are registered. R.S.O. 1927, c. 148, s. 12(1); 1931, fasisterea. 
Cre 2 Head be 1955 5C.00.84 16-1). 


(2) The execution of every caution shall be verified Verification. 
by the affidavit of a subscribing witness in the manner 
prescribed by The Registry Act, or The Land Titles Act, rey. stat. 
as the case may be. ce. 170, 174. 


(3) Where the caution specified certain parcels of Effect. 
land it shall be effectual as to those parcels only. R.S.O. 
192 (iC 14S Sitle(2y 2). 


(4) The personal representative, before the expiration withdrawal 
of the three years, may register a certificate (Form 2), ° 0"°™ 
withdrawing the caution, or withdrawing the same as to 
any parcel of land specified in such certificate and, upon 
registration of the certificate, the property or the parcel 
specified shall be treated as if the caution had expired. 

RiS.0. 1927, c. 148, s/12 (4); T983ie! S9}' si toe)? 


(5) The certificate of withdrawal shall be verified by Verification. 
an affidavit of a subscribing witness (Form 3). 


(6) Before a caution expires it may be re-registered, Renewal of 
and so on from time to time as long as the personal repre- 
sentative deems it necessary, and every caution shall 
continue in force for three years from the time of its 
registration or re-registration. R.S.O. 192%, Cy, Laos: 

Te eto, Gs DUNS. LOKO). 


(7) Notwithstanding anything contained in subsection Real property 


. e no 
1 hereof, real property, devolving by reason of any will until state- 
. ° ment un 
which has not been proved or registered or by reason Of Rey. Stag 


any intestacy in respect of which letters of administration © 26 Med. 
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have not been granted, shall not vest at the expiration 
of three years after the death of the deceased in the 
persons beneficially entitled thereto under such will or 
intestacy or their assigns as in that subsection provided 
unless and until a statement similar to that required by 
section 19 of The Succession Duty Act has been filed 
either with the Treasurer of Ontario or with the registrar 
of the surrogate court of the county or district where 
the deceased had his fixed place of abode or where such 
real property or part thereof is situate. R.S.O. 1927, c. 
TAS ISOT2 Ce 19S 1S Chai seedeoe 


13. Nothing in section 12 shall derogate from any 
right possessed by an executor or administrator with the 
will annexed under a will or under The Trustee Act or 
from any right possessed by a trustee under a will. R.S.O. 
LO 2% CG. LAS aS malo, 


14,—(1) Where a personal representative has not 
registered a caution within the proper time after the 
death of the deceased, or has not re-registered a caution 
within the proper time, he may register or re-register 
the caution, as the case may be, provided he registers 
therewith,— 


(a) the affidavit of execution; 


(6) a further affidavit stating that he finds or believes 
that it is or may be necessary for him to sell the 
real property of the deceased or the part thereof 
mentioned in the caution, under his powers and 
in fulfilment of his duties, and as far as they are 
known to him, the names of all persons benefici- 
ally interested in the real property, and whether 
any, and if so which of ‘them, are infants or 
mentally incompetent persons; 


(c) the consent in writing of every adult and of the 
Official Guardian on behalf of every infant and 
mentaily incompetent person whose property or 
interest would be affected; and an affidavit verify- 


ing such consent; or 


(a) in the absence and in lieu of such consent an order 
of a judge of the Supreme Court or of the county 
or district court of the county or district wherein 
the property or some part thereof is situate, or 
the certificate of the Official Guardian authorizing 
the caution to be registered, or re-registered, 
which order or certificate the judge or Official 
Guardian may make with or without notice on 
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such evidence as satisfies him of the propriety 
of permitting the caution to be registered or 
re-registered, and the order or certificate to be 
registered shall not require verification and shall 
not be rendered null by any defect of form or 
otherwise. R.S.0. 1927)", 148:"s, 1461) 1937, 
Coes: oO: 


(2) This section shall extend to cases where a grant of application 
probate of the will or of administration to the estate of ofinis. 
the deceased may not have been made within the period 
after the death of the testator or intestate within which 
a caution is required to be registered. 


(3) Where a caution is registered or re-registered, Eftect of such 
under the authority of this section, it shall have the "°?s'@4°"- 
same effect as a caution registered within the proper time 
after the death of the deceased and of vesting or re- 
vesting, as the case may be, the real property of the 
deceased in his personal representative, save as to persons 
who in the meantime have acquired rights for valuable 
consideration from or through any person beneficially 
entitled, and save also and subject to any equities of 
- any non-consenting person beneficially entitled, or person 
claiming tinder him, for improvements made after the 
time within which the personal representative might, 
without any consent, order or certificate, have registered 
or re-registered a caution, if his real property is after- 
wards sold by the personal representative. 


(4) Where there are two or more personal representa- Signature 
tives it shall be sufficient if any caution or the affidavit 
mentioned in clause 0 of subsection 1 is signed or made 
by one of such personal representatives. R.S.O. 1927, c. 

148, s. 14(2-4). 

15. Where a caution has been registered or re- Ee 
registered under the authority of any enactment repealed enactment. 
and not re-enacted by this Act and is still in force, such 
caution shall have the same effect as if such enactment 
had not been repealed and may be registered in the 
manner provided by section 12. R.S.O. 1927, c. 148, s. Lo. 


16. Any person beneficially entitled to any real prop- Vacating 
erty affected by the registration or re-registration of a “"" 
caution may apply to a judge of the Supreme Court to 
vacate such registration or re-registration, and the judge, 
if satisfied that the vesting of any such real property in 
such person or of any property of the deceased in any 
other of the persons beneficially entitled ought not to be 


SU’ @hap: 
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delayed, may order that such registration or re-registra- 
tion be vacated as to such property, and every caution, 
the registration or re-registration of which is so vacated, 
shall thereafter cease to operate. R.S.O. 1927, c. 148, 
§716) 


17. Where real property becomes vested under this 
Act in two or more persons beneficially entitled under 
this Act, they shall take as tenants in common in propor- 
tion to their respective rights, unless in the case of a 
devise they take otherwise under the provisions of the 
will of the deceased. R.S.O. 1927, c. 148, s. 17. 


POWERS OF PERSONAL REPRESENTATIVE 


18.—(1) Where an infant is interested in real property 
which but for this Act would not devolve on the personal 
representative, no sale or conveyance shall be valid under 
this Act without the written approval of the Official 
Guardian appointed under The Judicature Act, or, in 
the absence of such consent or approval, without an order 
of a judge of the Supreme Court. 


(2) The Supreme Court may appoint the local judge 
of any county or district or the local master therein, as 
local guardian of infants, in such county or district during 
the pleasure of the Court, with authority to give such 
written approval instead of the Official Guardian, and 
the Official Guardian and local guardian shall be subject 
to such rules as the Supreme Court may make in regard 
to their authority and duties under this Act. R.S.O. 1927, 
c. 148, s. 18. 


19, Except as herein otherwise provided the personal 
representative of a deceased person shall have power to 
dispose of and otherwise deal with the real property 
vested in him by virtue of this Act, with the like incidents, 
but subject to the like rights, equities, and obligations, as 
if the same were personal property vested in him. R.S.O. 
£927, erases 19! 


20.—(1) The powers of sale conferred by this Act on 
a personal representative may be exercised for the pur- 
pose not only of paying debts, but also of distributing 
or dividing the estate among the persons beneficially 
entitled thereto, whether there are or are not debts, and 
in no case shall it be necessary that the persons benefici- 
ally entitled shall concur in any such sale except where 
it is made for the purpose of distribution only. R.S.O. 
LO2T; CHa Si se QOty 
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(2) Except with the approval of the majority of the concur- 
persons beneficially entitled thereto representing together heirs and 
not less than one-half of all the interests therein, including 9°¥'S°**- 
the Official Guardian acting on behalf of an infant or men- 
tally incompetent person, no sale of any such real property 
made for the purpose of distribution only shall be valid 
as respects any person beneficially entitled thereto unless 
he concurs therein; but where a mentally incompetent Proviso as to 
person is beneficially entitled or where there are other caper otal 
persons beneficially entitled whose consent to the sale is Persons and 
not obtained by reason of their place of residence being tng heirs — 
unknown or where in the opinion of the Official Guardian 
it would be inconvenient to require the concurrence of 
such persons, he may, upon proof satisfactory to him that 
such sale is in the interest and to the advantage of the 
estate of such deceased person and the persons beneficially 
interested therein, approve such sale on behalf of such 
mentally incompetent person and non-concurring persons, 
and any such sale made with the written approval of the 
Official Guardian shall be valid and binding upon such 
mentally incompetent person and non-concurring persons, 
and for this purpose the Official Guardian shall have the 
same powers and duties as he has in the case of infants, 
and provided also that in any case the Supreme Court or 
a judge thereof may dispense with the concurrence of the 
persons beneficially entitled or any or either of them. 

Ris ON192 (, '0145,"s: 20 (2) 519382) ¢. 32) Sind? 298 ware. 
AG eet LOS. C. 20; S01. 

(3) The personal representative shall also have power, powers of 
with the concurrence of the adult persons beneficially en- SXSCUt0rs 
titled thereto, and with the written approval of the Official ip diva iene 
Guardian on behalf of infants or mentally incompetent Rpts Lt 
persons, if any, so entitled, to convey, divide or distribute entitled. 
the estate of the deceased person or any part thereof 
among the persons beneficially entitled thereto according 
to their respective shares and interests therein. R.S.O. 

1927, c. 148, s. 20(3) ; 1937, c. 18, s. 3. 


(4) Where the person beneficially entitled is a patient concurrence 
in an institution within the meaning of The Mental Hos- jx patient 
pitals Act, and the Public Trustee is committee of his uae ae 
estate, the concurrence and approval required by sub- 
sections 2 and 3 may be given by the Public Trustee on pat hel: 
behalf of such patient. 1930, c. 21, s.11(2). 


(5) Upon the application of the personal representa- Distribution 
tive or of any person beneficially entitled the Supreme Court within 
Court or a judge thereof may before the expiration of peasant hi) 


three years from the death of the deceased, direct the 
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personal representative to divide or distribute the estate 
or any part thereof to or among the persons beneficially 
entitled according to their respective rights and interests 


therein. 


(6) The power of division conferred by subsection 3 
may also be exercised, although all the persons beneficially 
interested do not concur, with the written approval of 
the Official Guardian, which may be given under the same 
conditions and with the like effect as in the case of a sale 
under subsection 2. R.S.O. 1927, c. 148, s. 20(4, 5). 


(7) Section 19 and this section shall not apply to an 
administrator where the letters of administration are 
limited to the personal property, exclusive of the real 
property, and shall not derogate from any right possessed 
by a personal representative independently of this Act, 
but an executor shall not exercise the powers conferred by 
this section until he has obtained probate of the will 
unless with the approval of the Supreme Court or a judge 
thereof. *R.S-0- 1927, ¢. 148, s20€7): 


(8) The powers of a personal representative under 
subsection 2, 35 or 6 have heretofore been and shall here- 
after be exercisable during the period of three years from 
the death of the deceased without an order of the 
Supreme Court or a judge thereof, provided, however, 
that,— 


(a) real property conveyed, divided or distributed by 
virtue of such powers to or among the persons 
beneficially entitled thereto, shall be deemed to 
have been and to be liable for the payment of 
the debts of the deceased owner as if no con- 
veyance, division or distribution had been made, 
even though it has subsequently during such 
three-year period been conveyed to a purchaser 
or purchasers in good faith and for value; but in 
the case of such purchaser or purchasers, such 
liability shall only continue after the expiry of 
such three-year period if some action or legal 
proceeding has been instituted by the creditor, his 
assignee or successor to enforce the claim and a 
lis pendens or a caution has, before such expiry 
been registered against the property, and that 


although such liability has applied and shall apply 
as aforesaid, in respect of real property, so con- 
veyed, divided or distributed, any such purchaser, 
in good faith and for value shall be deemed to 


(b) 


see. 23(2) DEVOLUTION OF ESTATES Chap.eto3 «+33 


have had and to have a right to relief over against 
the persons beneficially entitled, and where such 
conveyance, division or distribution was made by 
the personal representative with knowledge of 
the debt in respect of which claim is made, or 
without due advertisement for creditors, then 
against such personal representative, and that 


(c) upon the expiration of such three-year period Where no 

: : 3 lis pendens 

where no lis pendens or caution has been regis- or caution. 
tered, the provisions of subsection 2 of section 
23 and of section 25 shall apply as if such real 
property had become vested in the person bene- 
ficially entitled thereto under section 12. R.S.O. 


1927, c. 148, s. 20(8); 1930, c. 21, s. 11(4). 


21. The acceptance by an adult of his share of the ee 
purchase money in the case of a sale by a personal repre- share of pur- 
sentative which has been made without the written ““*°™"™ 
approval of the Official Guardian, where such approval _ 
is required, shall be a confirmation of the sale as to him. 


RiS.O. 1927, c. 148, s. 21. 


22. A person purchasing in good faith and for value Protection of 
real property from the personal representative in manner AES laa 
authorized by this Act shall be entitled to hold the same al represen- 
freed and discharged from any debts or liabilities of the *""°* 
deceased owner, except such as are specifically charged 
thereon otherwise than by his will, and from all claims 
of the persons beneficially entitled thereto, and shall not 
be bound to see to the application of the purchase money. 

RSO. £927, ch IAS sia22: 

23.—(1) A person purchasing real property in good Protection of 
faith and for value from a person beneficially entitled, to purchasers 
whom it has been conveyed by the personal representa- beneficiary. 
tive, by leave of the Supreme Court or a judge thereof, 
shall be entitled to hold the same freed and discharged 
from any debts and liabilities of the deceased owner, ex- 
cept such as are specifically charged thereon otherwise 
than by his will; but nothing in this section shall affect 
the rights of creditors as against the personal representa- 
tive personally, or as against any person beneficially 
entitled to whom real property of a deceased owner has 


been conveyed by the personal representative. Taha 
which real 


(2) Real property which becomes vested in the person Property 


beneficially entitled thereto, under section 12, shall con- Tables 
tinue to be liable to answer the debts of the deceased persone 
owner so long as it remains vested in such person, or in beneficiary. 
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163 DEVOLUTION OF ESTATES Sec. 23(2) 
any person claiming under him, not being a purchaser 
in good faith and for valuable consideration, as it would 
have been if it had remained vested in the personal 
representative, and in the event of a sale thereof in good 
faith and for value by such person beneficially entitled 
he shall be personally liable for such debts to the extent 
of the proceeds of such real property. R.S.O. 1927, c. 
148) s123: 


24.—(1) The powers of a personal representative 
under this Act shall include,— 


(a) power to lease from year to year while the real 
property remains vested in him, 


(b) power with the approval of the majority of the 
persons beneficially entitled thereto, representing 
together not less than one-half of all the interests 
therein including the Official Guardian acting 
on behalf of an infant or mentally incompetent 
person, to lease for a longer term; 


(c) power to mortgage for the payment of debts. 
RiS:0.. 19275 clase si024 (1) ro si oe, ase 
1933) e859. S816(4) A198 (iC 1Sy Sec, 


(2) The written approval of the Official Guardian to 
mortgaging shall be required where it would be required 
if the real property were being sold. R.S.O. 1927, c. 
148, 's. 24(2). 


25.—(1) A purchaser in good faith and for value of 
real property of a deceased owner which has become 
vested under the provisions of section 12 in a person 
beneficially entitled thereto, shall be entitled to hold it 
freed and discharged from the claims of creditors of the 
deceased owner except such of them of which he had 
notice at the time of his purchase. 


(2) Nothing in subsection 1 shall affect the right of 
the creditor against the personal representative person- 
ally where he has permitted the real property to become 
vested in the person beneficially entitled to the prejudice 
of the creditor or against the person beneficially entitled. 
Bes .O 1927 a cid sos, 


DISTRIBUTION OF ESTATE 


26. An illegitimate child or relative shall not share 


under any of the provisions of this Act. R.S.O. 1927, c. 
148, s. 26. 


NoTE.—See Legitimation Act. 
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Advancement 
27.—(1) If any child of an intestate has been ad- pein ee 
vanced by him by settlement or portion of real or personal have been 


d db 
property or both, and the same has been so expressed settlement,” 


by the intestate in writing, or so acknowledged in writing °~ 
by the child, the value thereof shall be reckoned, for the 
purposes of this section only, as part of the real and 
personal property of such intestate to be distributed 
under the provisions of this Act, and if such advance- 
ment is equal to or greater than the amount of the share 
which such child would be entitled to receive of the real 
and personal property of the deceased, as so reckoned, 
then such child and his descendants shall be excluded 
from any share in the real and personal property of the 
intestate. 


(2) If such advancement is less than such share such Uf such ad- 


child and his descendants shall be entitled to so much >be n°t equal. 
only of the real and personal property as is sufficient to 

make all the shares of the children in such real and 

personal property and advancement to be equal, as nearly 

as can be estimated. 


(3) The value of any real or personal property so ad- property 


vanced shall be deemed to be that, if any, which has been 2dvanced, 
acknowledged by the child by an instrument in writing; estimated. 
otherwise such value shall be estimated according to the 

value of the property when given. 


(4) The maintaining or educating, or the giving of ®aucation | 
money to a child without a view to a portion or settle- vancement. 
ment in life shall not be deemed an advancement within 
the meaning of this Act. R.S.O. 1927, c. 148, s. 27. 


Intestate Married Women 


28.—(1) The real and personal property, whether at estate 
separate or otherwise, of a married woman in respect oe 
of which she dies intestate, shall be distributed as follows: intestate: 
one-third to her husband if she leaves issue, and one-half 
if she leaves no issue, and subject thereto shall devolve 


as if her husband had predeceased her. 
Saving as to 


(2) A husband who, if this Act had not been passed, husband's 
would be entitled to an interest as tenant by the curtesy Wroperty of 
in real property of his wife, may, by deed or instrument wife. 
in writing executed, and attested by at least one witness, 
and delivered to the personal representative, if any, or 
if there is none, deposited in the office of the surrogate 
clerk at Toronto, within six months after his wife’s death, 
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elect to taxe such interest in the real and personal prop- 
erty of his wife as he would have taken if this Act had 
not been passed, in which case the husband’s interest 
therein shall be ascertained in all respects as if this Act 
had not been passed, and he shall be entitled to no further 
interest thereunder. R.S.O. 1927, c. 148, s. 28. 


Distribution of Personalty 


29. Except as in this Act is otherwise provided the 
personal property of a person dying intestate shall be 
distributed as follows, that is to say: one-third to the 
wife of the intestate and all the residue by equal portions 
among the children of the intestate and such persons 
as legally represent such children in case any of them 
have died in his life-time, and if there are no children cr 
any legal representatives of them then two-thirds of the 
personal property shall be allotted to the wife, and the 
residue thereof shall be distributed equally to every 
of the next of kindred of the intestate who are of equal 
degree and those who legally represent them, and for 
the purpose of this section the father and the mother 
and the brothers and sisters of the intestate shall be 
deemed of equal degree; but there shall be no representa- 
tions admitted among collaterals after brothers’ and 
sisters’ children, and if there is no wife then all such 
personal property shall be distributed equally among the 
children, and if there is no child then to the next of 
kindred in equal degree of or unto the intestate and 
their legal representatives and in no other manner; pro- 
vided that if there is only one child or legal representa- 
tives of only one child the personal property of a person 
dying intestate shall be distributed as follows, that is to 
say: one-half to the wife of the intestate and the other 
half to such child or the legal representatives of such 
childs | R.S:O.yl927, 6148.08. 0295 1920) crAlris. 2 tle 2): 
1941,.e°19, Sa, 


30. If, after the death of a father, any of his children 
die intestate without wife or children in the lifetime of 
the mother, every brother and sister and the representa- 
tives of them shall have an equal share with her, anything 
in section 29 to the contrary notwithstanding. R.S.O. 
1927, c. 148, s. 30. 


31. Subject to the provisions of section 51 of The 
Trustee Act, no such distribution shall be made until after 
one year from the death of the intestate, and every person 
to whom in distribution a share shall be allotted shall, if 
any debt owing by the intestate shall be afterwards sued 
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for and recovered or otherwise duly made to appear, 
refund and pay back to the personal representative his 
rateable part of that debt and of the costs of suit and 
charges of the personal representative by reasons of such 
debt out of the part or share so allotted to him, thereby 
to enable the personal representative to pay and satisfy 
such debt, and shall give bond with sufficient sureties 
that he will do so. R.S.O. 1927, c. 148, s. 31. 


GENERAL PROVISIONS 


32. Rules regulating the practice and procedure to be Rules of 
followed in all proceedings under this Act, and, a tariff of PE nen 
fees to be allowed and paid to solicitors for services ren- 
dered in such proceedings, may be made by the Rules 
Committee, subject to the approval of the Lieutenant- 
Sovermor im Council,; R.oO. L927, c, 148<s..324 194 oe: 

Ds Suc. 


33. The Lieutenant-Governor in Council may appoint Apo 
a deputy pro tempore of the Official Guardian for the Oficial Guar- 
purposes of this Act who shall have all the powers of the “@" 7° ‘™: 
Official Guardian for such purposes. R.S.O. 1927, c. 148, 


SSE 


34. Affidavits may be used in proceedings taken under Affidavits. 
ciseAct. hioO. 1927s. Cs 148,. 83.54. 


FORM 1 
(Section 12) 


Tur DEVOLUTION OF ESTATES ACT 


‘é , executor of (or administrator, with the 
will annexed of, or administrator of) , who died 
on or about the day ; OREN 


certify that it may be necessary for me under my powers and 
in fulfilment of my duty as executor (or administrator) to sell 
the real property of the said or part thereof (or 
the caution may specify any particular part or parcel) andi /of 
this all persons concerned are hereby required to take notice. 


R:8!0f1927, ‘co 148)-For 


FORM 2 
(Section 12) 
THE DEVOLUTION OF ESTATES ACT 


L, , executor (or administrator) of 
hereby withdraw the caution heretofore registered 
with respect to the real property of (or as the 


case may be). 


R.S.0..192'%:c1 148, .Rommw! 
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FORM 3 
(Section 12) 


THE DEVOLUTION OF ESTATES ACT 


am , of, etc., make oath and say I am well 
acquainted with named in the above certificate; 
that I was present and did see the said certificate signed by the 
said ; that I am a subscribing witness to the 
said certificate and I believe the said is the 
person who registered the caution referred to in the said 
certificate. 

Sworn, etc. 


R.S.O. 1927, c. 148, Form 3. 
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CHAPTER 112 
The Dower Act 
PART I 


RIGHT TO DOWER 


1. A widow, on the death of her husband, may tarry Dower and 
in his chief house for forty days after his death, within %27¢"""* 
- which time her dower shall be assigned her, if it has not 
been assigned her before, and in the meantime she shall 25 Eaw. I, 
have her reasonable maintenance, and for her dower Ghortast 
shall be assigned to her the third part of all the lands 
of her husband, whereof he was seized at any time during 
coverture, except such thereof as he was so seized of in 


trust for another. R.S.O. 1927, c. 100, s. 1. 
Damages for 


_ 2. A widow wrongfully deforced of dower or quaran- gerorcement. 
tine, may recover damages for such deforcement against eget 


the deforcer. R.S.O0, 1927, c. 100; 's. 2. Moroes) 


3. Where a husband dies beneficially entitled to any Dower out 
land for an interest which does not entitle his widow to @states~ 
dower at common law, and such interest, whether wholly 
equitable or partly legal and partly equitable, is, or is 
equal to an estate of inheritance in possession, other than 
an estate in joint tenancy, his widow shall be entitled to 


dower out of such land. R.S.O. 1927, c. 100, s. 3. 


4, Where a husband has been entitled to a right of Powe ynsa 
entry or action in any land, and his widow would be en- pepe of 
titled to dower out of the same if he had recovered posses- 
sion thereof, she shall be entitled to dower out of the 
same, although her husband did not recover possession 
thereof, but such dower shall be sued for or obtained with- 
in the period during which such right of entry or action 
might be enforced. R.S.O. 1927, c. 100, s. 4. 


WHERE NO DOWER 


5, Dower shall not be recoverable out of any separate Land in 
and distinct lot, tract, or parcel of land which, at the time nature. 
of the alienation by the husband or at the time of his 
death, if he died seized thereof, was in a state of nature, 
and unimproved by clearing, fencing or otherwise for the 
purposes of cultivation or occupation; but this shall not 
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112 DOWER Sec. 5 
restrict or diminish the right to have woodland assigned 
to the dowress under section 29, from which it shall be 
lawful for her to take firewood necessary for her own use, 
and timber for fencing the other portions of the same lot, 


tract, or parcel assigned to her. R.S.O. 1927, c. 100, s. 5. 


6. No dower shall be recoverable out of any land which 
has been heretofore or shall be hereafter granted by the 
Crown as mining land in case such land is, on or after the 
3ist day of December, 1897, granted or conveyed to the 
husband of the person claiming dower and he does not die 
entitled thereto. R.S.O. 1927, c. 100, s. 6. 


7. Land dedicated by the owner thereof for a street or 
public highway shall not be subject to any claim for dower 
by the wife of the person by whom the same was dedi- 
cated: aJtos:O. 41924,.C..100); S.76. . 


8. Where a wife willingly leaves her husband and goes 
away, and continues with her adulterer, she shall be 
barred forever of her action to demand her dower that she 
ought to have of her husband’s land, unless her husband 
willingly and without coercion be reconciled to her and 
suffer her to dwell with him; in which case she shall be 
restored to her action. R.S.O. 1927, c. 100, s. 8. 


BAR OF DOWER 


9.—(1) No bar of dower contained in any mortgage 
or other instrument intended to have the effect of a mort- 
gage or other security upon land shall operate to bar 
such dower to any greater extent than shall be necessary 
to give full effect to the rights of the mortgagee or 
grantee under such instrument. 


(2) Where land comprised in such mortgage or other 
instrument is sold under any power of sale contained 
therein or under any legal process, the wife of the mort- 
gagor or grantor who shall have so barred her dower in 
such land shall be entitled to dower in any surplus of the 
purchase money arising from such sale which may remain 
after satisfaction of the ciaim of the mortgagee or grantee, 
to the same extent as she would have been entitled to 
dower in the land from which such surplus purchase 
money shall be derived had the same not been sold and 
except where the mortgage or other instrument is for the 
purchase money of the land the amount to which she is 
entitled shall be calculated on the basis of the amount 
realized from the sale of the land, and not upon the 
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amount realized from the sale over and above the amount 
of the mortgage only. R.S.O. 1927 meri hOOs 9s 


(NoTe—As to the right to dower in land subject to 
The Land Titles Act where land acquired subject to a 
charge, or where owner, after charging land, marries 
seé, R.S.O., c. 174, s. 46.) 


10.—(1) A mortgagee or other person holding any Payment of 
money out of which a married woman shall be dowable Court. mie 
under section 9 may pay the same into the Supreme 
Court to the credit of such married woman and the other 
persons interested therein. 

(2) The Court may, on a summary application, make Order for 
such order as may be deemed just for securing the right right of 
of dower of a married woman in any money out of which eae 


she shall be dowable. R.S.O. 1927, c. 100, s. 10. 


11. A widow shall not be entitled to take her intrest in wie 
money under section 9, and, in addition thereto, a share 


of the money as personal estate. R.S.O. 1927, c. 100, s. 11. 


12. A person whose wife is of unsound mind and con- Sale, etc., 
fined in an institution under The Mental Hospitals Act cone on 
at the time he becomes the owner of any land, may at rey. stat., 
any time while his wife is so confined sell and convey or * °9?: 
mortgage such land, freed and discharged of any claim 
of his wife for dower therein. R.S.O. 1927, c. 100, s. 12. 

13.—(1) Where the wife of an owner of land,— Where wife 

living apart 

(a) has been living apart from him for two years ae 

under such circumstances as disentitle her to ali- 
mony; or 


(b) is of unsound mind and confined as such in a 
hospital for mentally ill, mentally defective or 
epileptic persons, 


and such owner is desirous of selling or mortgaging the 
land free from dower, a judge of the Supreme Court, or 
a judge of the county or district court of the county or 
district in which such owner resides, on application by 
him, may, by an order to be made in a summary way, 
upon such evidence as to the judge may seem meet, and 
upon notice to be served personally, dispense with the 
concurrence of the wife for the purpose of barring her 
dower. 
Service of 
(2) Where for any reason notice cannot be served hotice of 


* application 
personally the order may be made after notice has been {) judge. 
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m2 
served upon the Public Trustee and in such other manner 
as the judge may direct. 


(3) The judge shall, unless the wife has been so living 
apart from her husband under such circumstances as dis- 
entitle her to dower, ascertain and state in the order the 
value of such dower, and shall by the order direct that 
the amount thereof shall be paid into court or shall re- 
main a charge upon the land or be secured otherwise for 
the benefit of the wife or be paid or applied for her bene- 
fit as he may deem best. 


(4) After the making of the order a conveyance or 
mortgage by the owner, expressed to be free from his 
wife’s dower, shall, subject to the terms and conditions 
mentioned in the order, be sufficient to bar her right 
thereto. ; 


(5) This section shall extend to any case in which 
an agreement for sale has been made, or a conveyance 
executed by the husband, and part of the purchase money 
retained by the purchaser on account of dower or an 
indemnity given against such dower, and in any such 
case the application may be made by any person inter- 
ested in the land, the purchase money retained or the 
indemnity. 


(6) Where the wife is an infant or a person of un- 
sound mind notice of the application shall be served on 
the Official Guardian, except where such person is con- 
fined in an institution under The Mental Hospitals Act, 
in which case the notice shall only be served on the Public 
Trustee. R.S.O. 1927, c. 100, s. 13 (1-6). 


(7) On every such application a fee of $5 shall be 
payable in law stamps, and no other fee or charge of any 
kind shall be payable in respect thereof, except that for 
filing the affidavits and papers the proper officer shall 
charge the same fees as for filing papers in other cases, 
which in the Supreme Court shall be paid in law stamps. 
RiSiOM92Zeertog. sut3 C71 )461036;:ca6ns5 6. | 


14.—(1) Where the gaol surgeon of a county or dis- 
trict in which a married woman, who is not confined in 
a hospital for mentally ill, resides, and another medical 
practitioner to be named by the judge, each certifies 
(Form 1) that he has personally examined such married 
woman and that he is of opinion that she is mentally ill, 
and a judge of the county or district court of the county 
or district in which such married woman resides, or a 
judge of the Supreme Court, also certifies (Form 2) that 
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he has personally examined such married woman, and 
that from such examination and from the evidence 
adduced before him, if he thinks it expedient to hear evi- 
dence, he is of opinion that such married woman is men- 
tally ill, the judge may make the like order as by section 
13 is authorized. 


(2) The examination and certificates required by this Interval 
section shall not be acted upon by the judge unless all examination 
are made within a period of one month, and the applica- @2g,2°P!" 
tion shall not be entertained unless it is made within one 
month after the day upon which the last of such examina- 


tions took place. R.S.O. 1927, c. 100, s. 14. 


15. Where a judge makes an order under either sec- Subsequent 
tion 13 or section 14, with reference to any parcel of land, judge as to 


he may afterwards make orders in respect of other sales other sales 
or mortgages by the husband, on the evidence adduced 8@ges. 
on the first application, and on other evidence which may 

satisfy him of the continued mental illness of the wife. 


es owt 21, c. 100, 'S, 15. 


16. Where the owner of land has become bankrupt Bar of does 
and it is sought to sell such lands in order to wind up bankruptcy. 
his estate, and the wife of such owner will not release her 
dower, the trustee or assignee in bankruptcy may apply 
to a judge of the Supreme Court or to a judge of the 
county or district court of the county or district in which 
the lands are situate, for an order enabling him to convey 
the land free from the dower of such wife and the order 
may be made subject to the like conditions and upon the 
like proceedings as are provided for in section 13. 1928, 


C21, se 6: 


17..(1) Where the wife of an owner of land has where wite 
been living apart from her husband for five years or more, mortgagor” 
and the husband sells and conveys, or has sold and con- Nee eace 
veyed the land, or mortgages, or has mortgaged the same, from _hus- 
the wife not having joined in the conveyance or mortgage, five years. 
and the purchaser or mortgagee not having had notice 

that the grantor or mortgagor had a wife living at the 

time, such purchaser or mortgagee may during the life- 

time of the grantor or mortgagor apply to a judge of 

the Supreme Court or to a judge of the county or district 

court of the county or district in which he resides for an 

order enabling him to convey or mortgage the land free 

from the dower of such wife, which may be obtained sub- 

ject to the like conditions, and by the like proceedings, as 

are provided by section 13. 
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(2) A person claiming under the grantee or mort- 
gagee shall be entitled to apply in like manner and obtain 
like relief founded on the right which such grantee or 
mortgagee had, or on the applicant’s own interest having 
been acquired by purchase for value in good faith with- 
out notice that such owner had a wife at the time of the 
conveyance or mortgage. R.S.O. 1927, c. 100, s. 16. 


18.-—(1) An order under any of the preceding sections 
may be made in duplicate, or in as many parts as are 
necessary, and shall be signed by the judge, and may be 
registered in the registry office of the registry division 
wherein the land to which the same relates is situate, 
upon its production and deposit, without any proof there- 
of, and such registration may take place either before 
or after the execution of the conveyance or mortgage 
made in pursuance of such order. 


(2) The order may be indorsed or written upon the 
conveyance or mortgage, in which case it shall be regis- 
tered as part thereof. 


(3) For the registration of the order, including all 
necessary entries and certificates, the registrar shall be 
entitled to a fee of $1, unless the order is indorsed or 
written upon the conveyance or mortgage, in which case 
no fee shall be payable in respect of the registration 
thereof. 


(4) If the order is indorsed or written upon the con- 
veyance or mortgage the land may be described in the 
order by reference to the description contained in the con- 
veyance or mortgage. R.S.O. 1927, c. 100, s. 17. 


19. Where a wife has joined or hereafter joins in a 
conveyance or mortgage purporting to convey or mort- 
gage land, or has signed or signs, otherwise than as a wit- 
ness, a conveyance or mortgage by which her husband 
conveys or mortgages or purports to convey or mortgage 
land, but the conveyance or mortgage contains no words 
purporting to release her dower or other estate or interest 
in the land, the conveyance or mortgage shall have the 
same effect as if it contained a bar of dower by the wife 
and she thereby barred her dower in the land. R.S.O. 
P92 CS C100, Seta 1041 Me. DOS: LU: 


(NoTE—For right of married women to convey or 
release dower, see Married Women’s Property Act, 
Paes, Cocoa 
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20. A married woman, under twenty-one years of age, Married 
women 


of sound mind may bar her dower in any land by joining under 
with her husband in a deed or conveyance thereof to abarring-” 
purchaser for value, to a mortgage, or by a transfer or °°“ 
charge under the provisions of The Land Titles Act in Rey,Stat. 
which deed, conveyance, transfer or charge, a release or pint 
bar of her dower is contained, and she may in like manner 

release her dower to any person to whom such land has 


been previously conveyed. R.S.O. 1927, c. 100, s. 19. 


PART II 


ASSIGNMENT OF DOWER 


21. The dowress and the tenant of the freehold may, By deed of 
by an instrument under their hands and seals, executed **8"™e"™ 
in the presence of two witnesses, agree upon the assign- 
ment of dower, or upon a yearly or gross sum of money 
to be paid in lieu and satisfaction of dower, and the instru- 
ment may be registered in the proper registry office by 
filing the same or a duplicate thereof, verified by the affi- 
davit of one of the subscribing witnesses, and shall entitle 
the dowress to hold the land so assigned to her against 
the assignor and all parties claiming through or under 
him, as tenant for her life, or to distrain for, or to sue 
for, and recover in any court of competent jurisdiction 
the yearly or gross sum agreed to be paid to her by the 
tenant of the freehold, and the instrument so registered 
shall be a lien upon the land for such yearly or gross 
sum, and shall be a bar to any action or proceeding by 
the dowress for dower in the lands mentioned therein. 

Pe 192 (,c. 100, s.. 20, 


22. Every tenant in possession, who is not also tenant Duty of 
tenant in 


of the freehold, and who is served with a writ of summons possession, 
not also 


in an action for the recovery of dower shall forthwith tenant of 
give notice thereof to his landlord or other person under (of 
whom he entered into possession, under the penalty of landlord. 
forfeiting the value of three years’ improved rent of the Penalty. 
premises in the possession of the tenant, to the person 
under whom he entered into possession, to be recovered 


by action in the Supreme Court. R.S.O. 1927, c. 100, 
Sack. 


23. In estimating damages for the detention of dower Mode of 
or the yearly value of the land, for the purpose of fixing Gamages for 
a yearly sum of money in lieu of an assignment of dower p peste hs 


by metes and bounds, the value of permanent improve- 
ments made after the alienation of the land by the hus- 
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2 DOWER secs2Z3 
band, or after the death of the husband, shall not be taken 
into account; but the damages or yearly value shall be 
estimated upon the state of the property at the time of 
such alienation or death, allowing for the general rise, 
if any, in the price and value of land in the particular 


locality. R.S.O. 1927, c. 100, s. 22. 


ASSIGNMENT OF DOWER AFTER JUDGMENT 


24. The sheriff, on receipt of the writ of assignment 
of dower, shall, by writing under his seal of office, appoint 
two resident freeholders of his county who are rated upon 
the assessment roll for real estate of a value not less than 
$2,000 each, and each of whom would in other respects be 
eligible to serve as a juror between the parties named in 
the writ, and an Ontario land surveyor, to be commis- 
sioners to admeasure the dower, and the sheriff shall, in 
such writing, set out a copy of the writ, and shall name 
therein a day on or before which the commissioners shall 
make and return to him a report of their proceedings and 
determination in the execution of the duty assigned to 
them, h.8.0),192 7.6. 100, s.. 23. 


25. In the case of the death or refusal to act of any 
or all of the commissioners so appointed, the sheriff shall, 
from time to time, in like manner, appoint another or 
others to perform the duty of any who may die or refuse 
POTACLA ath. LOA C100, S, 24. 


26.—(1) Every commissioner so appointed shall, be- 
fore entering upon the execution of his duty, take and 
subscribe an oath in the form following: 


, do swear that I am not of kin to 
the plaintiff (naming her) or to the defendant (naming him), or 
in any way interested in the land out of which the assignment 
of dower is to be made by me, and that I will honestly, im- 
partially, and to the best of my skill and ability, execute and 
perform the duties imposed upon me by the appointment of 
Esquire, Sheriff of the County of 

, as a Commissioner for the admeasurement of 
ewe between. the plaintiff and the defendant according to 
aw.” 


(2) The commissioners shall annex to their report 


the oaths sworn by them, and return them to the sheriff. 
RSiON192 ies 1007 8.120. 


27. After taking and subscribing such affidavit, the 
commissioners shall, for all purposes in the fulfilment of 
the duties by law required of them, be considered officers 
of the court, and shall be entitled to the same immuni- 
ties and protection and be subject to the same liabilities 
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and proceedings as a sheriff in the discharge of his d 
R.S.O. 1927, c. 100, s. 26. BevoL ms QUty. 


, 28. —(1) If either party desires to produce a witness Mode of pro- 
before the commissioners, such party may sue out a sub- ettentisaen 
poena ad testificandum or duces tecum from the office 0£jvitnesses 
in which the action was commenced, commanding ‘the ™ssioners. 
attendance of such witness at the time and place ap- 
pointed by the commissioners. 


(2) The person so required to attend shall be entitled Payment of 
to be paid the same fees, allowances, and conduct money areata: 
as if he had been subpoenaed as a witness in an ordinary 

Meacon. h.s.0. 1927, c. 100, s. 27. 


29.—(1) It shall be the duty of the commissioners,— aa: 
sioners. 


(a) to admeasure, designate and lay off without delay, aameasure- 
by sufficient marks, descriptions, boundaries or™”*"” 
monuments, one-third of the land mentioned in 
the writ, according to the nature of the land, 
whether meadow, arable, pasture or woodland, 
being a part of the land mentioned in the writ, 
and having always due regard to the nature and 
character of the buildings and erections on such 
land; 


(b) to ascertain and determine what permanent im- #scertain- 
provements have been made upon the land since improve- 
the death of the plaintiff’s husband, or since he a ahe 
alienated the same to a purchaser for value, and 
if it can be done they shall award the dower out 
of such part of the land as does not embrace or 
contain such permanent improvements; but if 
that cannot be done, they shall deduct either in 
quantity or value from the portion to be by them 
allotted or assigned to the plaintiff in proportion 
to the benefit she may or will derive from the 
assignment to her as part of her dower of any 
part of such permanent improvements. 


(2) If from peculiar circumstances, such as there Assessment 
being a mill or manufactory upon the land, the commis- oes 
sioners cannot make a fair and just assignment of dower ° owe: 
by metes and bounds, they shall assess a yearly sum of 
money, being as near as may be one-third of the clear 
yearly rents of the premises, after deducting any rates 
or assessments payable thereon, and in assessing such 
yearly sum they shall make allowances and deductions 
for permanent improvements, as above provided for, and 
in their report to the sheriff they shall state the amount 
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of such yearly sum and set forth all the evidence taken by 
them in relation to the same. 


(3) The evidence shall be taken upon oath, which 
oath any one of the commissioners is hereby authorized 
to administer and shall be reduced in writing and sub- 
scribed by the witness. 


(4) Such yearly sum shall be a lien upon the land 
mentioned in the writ or upon such specific portion there- 
of as the commissioners may direct, and the same shall 
be recoverable by distress as for rent or by action against 
the tenant of the freehold for the time being. 


(5) The report of the commissioners shall be in writ- 
ing, subscribed by them and directed to the sheriff, and 
shall contain a full statement .of their proceedings, and 
where the dower is assigned by metes and bounds, shall 
distinctly point out and describe the same, and the posts, 
stones or other monuments designating the boundaries, 
and for the purpose of planting and marking the posts, 
stones or monuments, the commissioners may, if neces- 
sary, employ chain-bearers and labourers. R.S.O. 1927, 
GeLOO LS. 25. 


30. The sheriff may, in his discretion, upon the re- 
quest of the commissioners, enlarge the time for making 
their report for not more than ten days, and he shall, 
within twenty-four hours after the receipt thereof, in- 
dorse thereon the day and hour of the receipt, and he shall 
then forthwith return the writ, together with the report 
and all papers annexed thereto, to the office wherein the 
action was commenced. R.S.O. 1927, c. 100, s. 29. 


31.—(1) Either party, within a month from the filing 
of the sheriff’s return to the writ, or within such further 
time as the Supreme Court or a judge thereof may allow, 
may appeal from the report of the commissioners to a 
judge in Court, upon grounds apparent on the report and 
papers filed therewith, or may apply to set aside the same, 
upon other grounds verified by affidavit and set forth in 
the notice served. 


(2) The judge may vary or amend the report, or 
refer the same back to the commissioners for amendment 
in whole or in part, with such directions as to law or fact 
as he may deem proper, or he may confirm or set aside 
the report and may appoint three new commissioners or 
direct that the sheriff shall do so, and the new commis- 
sioners shall have the same powers and perform the same 
duties as hereinbefore expressed, and the report of the 
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new conimissioners shall be treated as if no other report 


had been made, and shall be dealt with and proceeded 
upon accordingly. 


(3) If the report is moved against upon the ground of Effect of. 
misconduct or fraud on the part of the commissioners, appealed © 
the judge may direct that they be added as parties to the miseonance 
proceeding, and if wilful misconduct or fraud be estab- °~ 
lished the report may be set aside and the commissioners 
may be adjudged to pay to the parties injured all the 
costs which have been incurred in respect of proceedings 
rendered useless by such misconduct or fraud, and all 


the costs of the proceeding to set aside the report. 


(4) The appeal or application may be dismissed with oe of 
or without costs, and the Court may order the party at ; 
whose instance, or on whose complaint, the commission- 
ers may have been made parties to pay the commissioners 
their costs. 

(5) If the appeal or application is dismissed, or if the Ree 
report is not appealed from or moved against within the report. 
proper time, the report shall thenceforth be final and 
conclusive on all parties to the action of dower, and a 
copy of the report, certified by the registrar under the 
seal of the Court, may be registered in the proper registry 
Office. R.S.O. 1927, c. 100, s. 30. . 

32. After such registration the plaintiff shall be en- when writ of 
titled to sue out a writ directed to the proper sheriff, com- hay issue. 
manding him to put her into possession of the land 
assigned to her for her dower, and to levy all such costs 
as have been awarded to her against the defendant. 

Pas Oe1927,'c.'100,-s. 31. 


33. The commissioners shall each be entitled to re- Commis- 
ceive from the plaintiff the sum of $5 for each day’s atten- “°"°"® *€°S- 
dance, not exceeding two, and the sum of twenty cents for 
every hundred words for drawing up their report, and 
may also charge ten cents for every hundred words of 
each copy furnished by them to either party. R.8.O. 
foe Cc, LOO, s. 32. 


34. The plaintiff shall pay the costs of suing out, and By peste 
the costs of the commissioners in executing the writ of paid. 
assignment of dower and making their report, but each 
party shall pay his own costs of witnesses and of his 
counsel or solicitor attending before the commissioners. 

R.S.O. 1927, c. 100, s. 33. 


(Note—As to limitations in the case of claims for 
dower see The Limitations Act, Rev. Stat., c. 118). 
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FORM 1. 
(Section 14) 


CERTIFICATE OF MEDICAL PRACTITIONER 


I, the undersigned a legally qualified 
Medical Practitioner, Gaol Surgeon of the Gaol of the County 
(or District of (or as the case may be) residing 
and practising at in the County (or District) 
of , do hereby certify that on the 
day of LS Val eee in the 
County (or District) of I separately from any 
other Medical Practitioner, personally examined A. B. of the 
Township of in the County of (or District) of 

wife of C. B., of the Township of 
in the County (or District) of and I 


further certify that the said A. B. is mentally ill and that I 
have formed this opinion upon the following grounds, namely: 
(here state the facts wpon which the Certificate is based). 


Signed this day of 
194 wat in the County of 
Witness 


R'S:0; 2927 cr 1007 Formal. 


FORM 2. 
(Section 14) 
CERTIFICATE OF JUDGE 


Province of Ontario, \ 
County (or District) of 


I, the undersigned, #. F., 
Judge of the County (or District) Court of the County (or Dis- 


trict) of do hereby certify that on the 

day of ,19  ,I personaily 
examined A. B., of the of 
in the County (or District) of wife of C. B., 
of the of in the County (or 
District) of and that from such personal 


examination (and from the evidence of G. H. and J. K. adduced 
before me, (if evidence has been taken)) I am of opinion that 
the said A. B. is mentally ill. 


Signed this Gay of 1945, at 
in the County (or District) of ’ 


RiS8/071927, ¢5 1007 Romme2. 


Sec. 1(3) (c) INFANTS Chap. 215 


CHAPTER 215 
The Infants Act 


CUSTODY OF INFANTS 


1.—(1) The Supreme Court or the surrogate court pease gu 
of the county or district in which the infant resides, upon and right of 
the application of the father or of the mother of an infant, infant, rhe 
who may apply without a next friend, may make such the instance 
order as the court sees fit regarding the custody of the %* ™°‘*- 
infant and the right of access thereto of either parent, 
having regard to the welfare of the infant, and to the 
conduct of the parents, and to the wishes as well of the 
mother as of the father, and may alter, vary or discharge 
the order on the application of either parent, or, after the 
death of either parent, of any guardian appointed under 
this Act, and in every case may make such order respect- 
ing the costs of the mother and the liability of the father 
for the same, or otherwise, as the court may deem Just. 

(2) The court may also make an order for the main- piace 
tenance of the infant by payment by the father, or out tenance. 
of any estate to which the infant is entitled, of such sum 
from time to time as, according to the pecuniary circum- 
stances of the father or the value of the estate, the court 
deems reasonable. R.S.O. 1927, c. 186, s. 1. 

(3) Where it is made to appear to the judge of the eS 
surrogate court of the county or district in which the order. 
infant resides in whose favour an order has been made 
under subsection 2, that default has been made in pay- 
ment of any sum of money so ordered to be paid, the 
judge of the surrogate court,— 


(a) may from time to time summon the person in 
default to explain the default; and 


(b) may, where service of the summons has been 
proved, and the person in default does not appear 
or sufficient reason for his absence is not given, 
or where it appears that the summons cannot be 
served, issue an order for the arrest of such per- 

son; and 

(c) may, when an order has been issued, or where the 
person in default fails to satisfy the judge that 
such default is due to inability to pay, order and 


ol 
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INFANTS Sec. 1(3) (c) 
adjudge such person to be imprisoned for a term 
not exceeding three months unless the sums of 
money payable under the order are sooner paid. 
1929, c. 48, s.'2. 


2.—(1) Unless otherwise ordered by the court, and 
subject to the provisions of this Act, the father and 
mother of an infant shall be joint guardians and shall be 
equally entitled to the custody, control and education of 
such infant. 


(2) Where the parents are not living together or 
where the parents are divorced or judicially separated, 
they may enter into a written agreement as to which 
parent shall have the custody, control and education of 
such infant, and in the event of the parents failing to 
agree either parent may apply to the court for its deci- 
sion... Ras-O) 19275 0..4150,.S..c. 


3. In questions relating to the custody and education 
of infants the rules of equity shall prevail. R.S.O. 1927, 
C1868. 3: 


INFANT’S REAL ESTATE 


4.—(1) Where an infant is seised, possessed of or 
entitled to any real estate in fee or for a term of years, 
or otherwise, and the Supreme Court is of opinion that a 
sale, mortgage, lease or other disposition of the same, or 
of a part thereof, or of any timber, not being ornamental, 
growing thereon, is necessary or proper for the mainten- 
ance or education of the infant, or that for any cause his 
interest requires or will be substantially promoted by such 
disposition, the court may order the sale, mortgage, or the 
letting for a term of years, or other disposition of such 
real estate, or any part thereof, to be made under the 
direction of the court or of one of its officers, or by the 
guardian of the infant, or by a person appointed for the 
purpose, in such manner and with such restrictions as 
may be deemed expedient, and may order the infant to 
convey the estate. 


(2) No sale, mortgage, lease, or other disposition shall 
be made contrary to the provisions of a will or convey- 
ance by which the estate has been devised or granted 
to the infant or for his use. 


(3) The court, if it is of opinion that such course is 
for the benefit of the infant or that his interest requires 
it or will be substantially promoted thereby, may from 
time to time authorize the exchange of any lands held in 
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fee or for a term of years or otherwise by such infant, 
and which are unproductive, for lands which are produc- 
tive, but no such exchange of lands shall be made con- 
trary to the provisions of a will or conveyance. 


(4) Every exchange of lands made pursuant to sub- Procedure. 
section 3 shall be conducted and confirmed in such man- 
ner as is required by the rules and practice of the Supreme 
Court in the case of the sale or other disposition of the 
lands of infants. R.S.O. 1927, c. 186, s. 4. 


5. The Supreme Court may sanction the surrender of See 
any lease to which an infant is entitled and if deemed’ 
expedient the acceptance of a new lease in lieu thereof. 

Rete 2 6, C.150,.s, 5. 


6. Where an infant is entitled to lands subject to a Renewal 
lease containing a covenant for renewal the Supreme ™ '“*** 
Court may sanction the execution of a new lease in 
accordance with the provisions of the covenant or with 
such modification as may be deemed expedient. R.S.O. 
197G,.c. 186,,..s. 6. 


7. Every surrender and lease made or accepted by Mie eed ADS 
ispositions, 


virtue of this Act shall be deemed to be as valid and Imp. Act, 


effectual as if the person by whom or in whose place the and 1 Win’ 
same was made or accepted had been of full age and had 3°3,° © 
made or accepted the same. R.S.O. 1927, c. 186, s. 7. 


8. Where it is deemed convenient the court may direct Wien an 


some other person to execute any conveyance, mortgage, may be 
lease or other document in the place of the infant and to tonvey. 
every such conveyance, mortgage, lease or other docu- 

ment whether executed by the infant or by such other 

person, shall be as effectual as if the infant had executed Validity ot 
the same, and had been of the age of twenty-one years at Veyance. 


tmetme. RS:O.192T, \¢. 186/7s8. 


9, Where an infant is seised of the reversion of land Consene ito 
‘subject to a lease, and such lease contains a covenant not of lease by 
to assign or sublet without leave, the Supreme Court 
may, on behalf of the infant, consent to any assignment 
or transfer of such leasehold interest in the same manner 
and with the like effect as if the consent were given by a 


lessor under no such disability. R.S.O. 1927, c. 186, s. 9. 


10. If any real estate of an infant is subject to dower, Compensa- 
and the person entitled to dower consents in writing to owners of 
accept in lieu of dower a gross sum which the court deems éstates. 
reasonable, or the permanent investment of a reasonable 


sum in such manner that the interest thereof be made 


O38 
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payable to the person entitled to dower during her life, the 
court may direct the payment of such sum in gross out 
of the purchase money to the person entitled to dower, as 
upon the principles applicable to life annuities may be 
deemed a reasonable satisfaction for such dower; or may 
direct the payment to the person entitled to dower of an 
annual sum or of the income or interest to be derived from 
the purchase money, or any part thereof, as may seem 
just, and for that purpose may make such order for the 
investment or other disposition of the purchase money, or 
any part thereof, as may be necessary. R.S.O. 1927, c. 
186, s. 10. 


(NoTE.—As to conveyance by infants where land is 
sold by direction of the court for payment of debts of 
ancestor, see The Trustee Act, Rev. Stat. c. 165.) 


11. Where, by a will or other instrument, property is 
given beneficially to any person for his life with a power 
of devising or appointing the same by will in favour of 
his children, or of one or more of them, the Supreme 
Court may, on the application, or with the consent of the 
tenant for life, order that such portion of the proceeds 
of the property, as it may deem proper, shall be applied 
towards the maintenance or education of any infant child 
in whose favour the power might be exercised, notwith- 
standing that there is a gift over in the event of there 
being no children to take under the power, or that there 
is a right conferred upon the tenant for life, or upon some 
other person in such event to make a disposition of the 
property in favour of some person other than such 
children. R.S.O. 1927, c. 186; s. 11. 


12,_(1) The Supreme Court may order and direct the 
sale of any personal property of an infant including any 
stock or bonds to which he is entitled and may direct any 
money belonging to an infant and all or any part of the 
dividends in respect of such stock or bonds to be paid for 
the maintenance and education or otherwise for the 
benefit of the infant, and payment in accordance with the 
order of the court shall operate as full release and dis- 
charge from all liability with respect to the money paid, 
and any transfer of any stock or bonds so sold shall be 
made in such manner as the court may direct. 


(2) The order shall be a full and complete indemnity 
and discharge to all banks, companies and societies and 
their officers and servants for all acts and things done, 
or permitted to be done, pursuant thereto. R.S.O. 1927, 
c. 186, s. 12. 
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MARRIAGE SETTLEMENTS OF INFANTS 


13: () Every infant upon or in contemplation of his Power of 


infant with 
marriage, with the sanction of the Supreme Court, may OD Se 
make a valid and binding settlement or contract for a courtto 


settlement of all or any part of his property, or property mangxai4 


over which he has a power of appointment, whether real S¢ttlement. 
or personal and whether in possession, reversion, re- 
mainder or expectancy, and every conveyance, appoint- Tee ee ee 
ment and assignment of such property, or contract to Vict. ¢. 43, 
make a conveyance, appointment or assignment thereof, oo 
executed by such infant with the approbation of the court 

for the purpose of giving effect to such settlement, shall 

be as valid and effectual as if the person executing the 

same were of the full age of twenty-one years. 


(2) This section shall not extend to a power which ©xcePtion. 
it is expressly declared shall not be exercised by an infant. 


(3) The court may also require that any person inter- DeraOne 


ested or appearing to be interested in the property shall mtereste*- 


be served with notice of the application. R.S.O. 1927, c. ig znd 73 
ASG) Saks: Vict., c. 43, 


14. Where an appointment, under a power of appoint- [infant gies 
ment, or a disentailing assurance has been executed by appointment 
an infant tenant in tail, under the provisions of section 138, ee 
and the infant afterwards dies under age such appoint- Tip: Act 
ment or disentailing assurance shall thereupon become Ve be 118 

Se 


absolutely void. R.S.O. 1927, c. 186, s. 14. 


15. Nothing in sections 13 and 14 shall apply to aCaseot 
male infant under the age of twenty years or to a female ZO Cae 
infant under the age of seventeen years. R.S.O. 1927, Taipvace 


dad 19 
c. 186, s. 15. Vict, 0. 43, 
S. 4. 
GUARDIANS 
16.—(1) The surrogate court of the county or dis- Appoint 


trict in which the infant resides may appoint the father guardians by 


or mother of the infant, or may, with the consent of the court. 
father and the mother or of the surviving parent, appoint 

some other suitable person or persons to be the guardian : 

or guardians of the infant, but if the infant is of the age infant’s 
of fourteen years no such appointment shall be made necessary. 


without his consent. 


(2) If the infant has no parent living or any guardian yoo no 
authorized by law to take the care of his person and the Natta 
charge of his estate, if any, or if he is of the age of four- guardian or 
teen years and does not give the consent mentioned in not consent. 
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215 INFANTS Sec. 16(2) 
subsection 1, upon the written application of the infant, 
or of any friend of the infant residing within the jurisdic- 
tion of the surrogate court to which the application is 
made, and after proof of twenty days’ public notice of the 
application in some newspaper published within the 
county or district to the surrogate court to which the 
application is made, the court may appoint some suit- 
able and discreet person or persons to be guardian or 
guardians of the infant, whether the infant is or is not 
entitled to any property. 


(3) Letters of guardianship granted by a surrogate 
court shall have force and effect in all parts of Ontario, 
and an official certificate of the grant may be obtained as 
in the case of letters of administration. R.S.O. 1927, c. 
186, s. 16. . 


17. Subject to the provisions of The Guarantee Com- 
panies Securities Act and of The Companies Act the court 
shall take from every guardian, appointed under section 
16, a bond in the name of the infant, in such penal sum 
and with such sureties as the judge approves, conditioned 
that the guardian will faithfully perform his trust, and 
that he, or his executors or administrators will, when the 
infant becomes of the full age of tweny-one years, or 
whenever the guardianship is determined, or sooner if 
thereto required by law, render a true and just account 
of all goods, money, interest, rents, profits or other estate 
of the infant, which shall have come into the hands of 
the guardian, and will thereupon without delay deliver 
and pay over to the infant, or to his executors or adminis- 
trators, the estate or the sum which may be in the hands 
of the guardian belonging to the infant, deducting there- 
from and retaining a reasonable sum for the expenses and 
charges of the guardian, and the bond shall be recorded 
by the registrar of the court in the books of his office. 
Bees Cl, Loan LasOu: Saal bs 


(NoTtE—As to appointment of trust company as guar- 
dian, see The Loan and Trust Corporations Act. Rev. Stat. 
Co 20 t.) 


18.—(1) Testamentary guardians and guardians ap- 
pointed or constituted by virtue of this Act shall be re- 
movable by the Supreme Court, or by the surrogate court 
for the same causes for which trustees are removable. 


(2) Any such guardian may, by leave of the court, 
resign his office upon such terms and conditions as may 
be deemed just. R.S.O. 1927, c. 186, s. 18. 
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19. A return of every appointment and removal or Returns 
resignation of a guardian shall be made by the registrar posPocuns,, 
of the court to the surrogate clerk in like manner as is SU"T924*e 
required by The Surrogate Courts Act in the case of Rey;Stat- 


grants of probate or administration. R.S.O. 1927, c. 186, 
s. 19. 


AUTHORITY OF GUARDIANS 


20. Unless where the authority of a guardian ap- Guardian's 
pointed or constituted by virtue of this Act is otherwise *U“"°'Y: 
limited the guardian so appointed or constituted during 
the continuance of his guardianship,— 


(a) shall have authority to act for and on behalf of To act for 
the infant; and ae 

(b) shall have the charge and management of his To manage 
estate, real and personal, and the custody of his person 
person and the care of his education. R.S.O. “% ° 
feed; c. 186,s.20. 


PRACTICE IN AND APPEALS FROM SURROGATE COURTS 


21. An appeal shall lie from an order or judgment of Appeal from 
a surrogate court under this Act to the Court of Appeal. Judgment of 
R.S.O. 1927, c. 186, s. 21. court. 


22. The practice and procedure under The Surrogate Practice and 
Courts Act and rules shall apply to proceedings in the ?'°“*"* 
surrogate court under this Act, and the power to make ®4j;°4* 
rules under that Act shall apply to proceedings under 


fist acty HRS.O.)1927,. 6.186, s.22. 


GENERAL PROVISIONS 


23. Nothing in this Act shall deprive the Supreme Jurisdiction 


S) 
Court of jurisdiction in matters provided for by this Act. Court not 


ected. 
R.S.O. 1927, c. 186, s. 23. ‘ 
24. Nothing in this Act shall change the law as to the Religious 


authority of the father in respect of the religious faith in a infant 
which his child is to be educated. R.S.O. 1927, c. 186, 


gs) 24. 
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CHAPTER 256 
The Insurance Act 
PART V 


LIFE INSURANCE 


128. In this Part, unless the context otherwise re- 
quires,— 


““Adopted child’? means a person who has been 
adopted by another person as his child and by 
reason thereof is entitled under the law of the 
place of adoption to inherit real property from 
that other person, if he dies intestate; 


“Adopting parent’ means a person who has 
adopted another person as his child and by 
reason thereof is entitled under the law of the 
place of adoption to inherit real property from 
that other person, if he dies intestate; 


“Beneficiary”? means a person designated or ap- 
pointed as one to whom or for whose benefit 
insurance money is to be payable; 


“Child” and “‘issue”’ include an adopted child; 


“Contract,” “contract of insurance” and “contract 
of life insurance” mean a contract of life insur- 
ance and include any other contract which an 
insurer may issue under the authority of a 
license to transact life insurance; 


“Court” means the Supreme Court or a judge 
thereof; 


. “Declaration” means an instrument in writing 


signed by the insured, attached to or endorsed 
on a policy, or an instrument in writing, signed 
by the insured in any way identifying the policy 
or describing the subject of the declaration as 
the insurance or insurance fund or a part thereof 
or as the policy or policies of the insured or 
using language of like import, by which the in- 
sured designates or appoints a beneficiary or 
beneficiaries, or alters or revokes the designation 


\ 
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8. 


a 


10. 
dls 


14. 


13. 
16. 


Live 


18. 


gay 


or appointment of a beneficiary or beneficiaries, 
or apportions or reapportions, or appropriates or 
reappropriates, insurance money between or 
among beneficiaries; 


“Foreign jurisdiction’ means any jurisdiction 
other than the Province; 


“Fraternal society’ means a society, order or 
association incorporated for the purpose of mak- 
ing with its members only and not for profit con- 
tracts of life insurance under which benefits may 
be paid only to its members or their benefici- 
aries, in accordance with its constitution and 
laws and the provisions of this Act; 


“Tnstrument in writing” includes a last will; 
‘“‘Insurance”’ means life insurance; 
b 


“Insurance money”’ includes all insurance money, 
benefits, surplus, profits, dividends, bonuses and 
annuities payable by an insurer under a con- 
tract of insurance; 


“Insured”? means the person who makes a con- 
tract with an insurer and, if the context so 
requires, includes the person whose life is in- 
sured; | 

“Insurer” includes any corporation, or any society 
or association, incorporated or unincorporated, 
any fraternal society or any person or partner- 
ship, or any underwriter or group of under- 
writers, that undertakes or effects, or agrees 
or offers to undertake or effect, a contract of 
insurance; 


“Judge” means a judge of the Court; 


“Parent”, “father” and “mother” include an 
adopting parent of the same sex respectively; 


“Person” includes firm, partnership, corporation 
and unincorporated society or association; 


“Premium” means the single or periodical pay- 
ment to be made for the insurance, and includes 
dues and assessments. 1935, c. 29, s. 2. 


“Will” includes a codicil. 1946 amendment. 
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129.—(1) Notwithstanding any agreement, condition application, 
or stipulation to the contrary, this Part shall apply to 
every contract of life insurance made in the Province 
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after the Ist day of January, 1925, and any term in any 
such contract inconsistent with the provisions of this 
Part shall be null and void. R.S.O. 1927, c. 222, s.120(1). 


(2) This Part shall apply to every contract of life 
insurance made in the Province before the 1st day of 
January, 1925, where the maturity of the contract had 
not occurred before that date. 1935, c. 29, s. 3. 


(3) This Part shall apply to every other contract of 
life insurance made after the Ist day of January, 1925, 
where the contract provides that this Part shall apply or 
that the contract shall be construed or governed by the 
law of the Province. 


(4) Where this Part applies to any contract, the 
rights and status of beneficiaries and the powers of the 
insured with regard to the designation or appointment 
of beneficiaries and the apportionment of the insurance 
money shall be governed by the provisions of this Part, 
whether or not the insured or any of the beneficiaries is 
domiciled in the Province at the time at which the con- 
tract is made, or at any time subsequent thereto. R.S.O. 
Wo ai ee ae GN Wi 


130. A contract is deemed to be made in the Prov- 
ince,— 


(a) if the place of residence of the insured is stated 
in the application or the policy to be in the Prov- 
ince; or 


(0) if neither the application nor the policy contains 
a statement as to the place of residence of the 
insured, but the actual place of residence of the 
insured is within the Province at the time of the 
making of the contract. R.S.O. 1927, ec. 222, s. 
121) 


The Contract of Insurance 


131. Every contract of insurance shall be evidenced by 
an instrument in writing called, in this Part, a policy. 
RS OF oo ae oe le. 


132.—(1) Every policy issued after the 1st day of 
January, 1925, by an insurer shall state the name or suffi- 
cient designation of the insured, of the person whose life 
is insured, and of the beneficiary, the insurance money 
payable, the manner of payment, the premium, and the 
facts which determine the maturity of the contract. R.S.O. 
POL) C) 228 eS 12 1 9Bo NC. 20, Soa 
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(2) Every policy shall state the period of grace with- 
in which the premiums may be paid and the terms and 
conditions upon which the policy may, if it shall lapse, be 
reinstated, and shall indicate the amount Gif any), of 
cash surrender, or loan value and the options (if any), of 
the insured as to paid up or extended insurance respec- 
tively provided by the policy. 


( 3) Every policy shall further indicate whether or not 
it will participate in any surplus or profits which may 
be declared. 


(4) Every policy which includes disability insurance 
shall further state what notice of the disablement of the 
insured shall be given to the insurer. 


(5) This section shall not apply to a contract of in- 
surance made by a fraternal society. 1935, c. 29, s. 4(3). 


133. Where the amount of insurance money, exclusive payment of 
of dividends and bonus, does not exceed $2,000, the porsynot 
policy, notwithstanding that it is expressed to be payable **.°°°- 
to a named or designated beneficiary, may provide that 
the insurance money may be paid to any relative by blood 
or connection by marriage of the insured or any other 
person appearing to the insurer to be equitably entitled 
to the same by reason of having incurred expense for 
the maintenance, medical attendance or burial of the 
insured or to have a claim against the estate of the in- 
sured in relation thereto. R.S.O. 1927, c. 222, s. 123(2); 

1935, c. 29, s..4(2). 


134.—(1) Except in the case of a contract made with mvaiidity of 
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terms not set - 


a fraternal society, no term or condition of a contract of out in policy. 
insurance which is not set out in full in the policy or ina 
document or documents in writing attached to it, when 

issued, shall be valid or admissible in evidence to the 

prejudice of the insured or a beneficiary. 


(2) Subsection 1 shall not apply to an alteration or Subsequent 
modification of the contract agreed upon in writing by 7**?""* 
the insurer and the insured after the issue of the policy. 

R.S.O. 1927, c. 222, s. 124(1, 2). 


(3) In the case of a contract of insurance made by a Contract of 
fraternal society, the policy, the Act or instrument of society. 
incorporation of the society, its constitution and laws and , 
the amendments validly made thereto, and the applica- 
tion for the contract and medical examination of the ap- 
plicant as signed by him shall constitute the contract 


between the society and its member. 1935, c. 29, s. 9. 
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135.—(1) The applicant for a contract and the person 
whose life is to be insured shall each disclose to the in- 
surer in the application for the contract, on the medical 
examination (if any), or in any statements or answers 
furnished in lieu of a medical examination every fact with- 
in his knowledge which is material to the contract, and 
a failure to disclose or misrepresentation of any such 
fact by either person shall render the contract voidakle 
at the instance of the insurer. 


(2) The statements made by the insured, or the per- 
son whose life is insured, in the application, on the medi- 
cal examination (if any), or in any statements or answers 
furnished in lieu of a medical examination other than 
fraudulent statements or statements erroneous as to age, 
shall be deemed to be true and incontestable after the 
contract has been in force for two years during the life- 
time of the person whose life is insured, but this provision 
shall not apply with respect to disability insurance or 
double indemnity insurance. 1935, c. 29, s. 6, part. 


136. A failure to disclose or misrepresentation of a 
fact material to the contract by the insurer shall render 
the contract voidable at the instance of the insured; pro- 
vided that in the absence of fraud the contract shall not 
by reason of such failure to disclose or misrepresentation 
be voidable after the contract has been in force for two 
years during the lifetime of the person whose life is 
insured. <1935; G2 29 1s; OG part: 


137. The question of materiality shall be one of fact. 
1950 c@:229 SSO rpard. 


138.— (1) Where the age of the person whose life is 
insured is understated in the application, the insurance 
money shall be reduced to the amount which would have 
been payable in respect of the premium stated in the 
policy at the correct age, according to the tables of rates 
of premium of the insurer in force at the time of the 
issue of the policy. 


(2) Where such tables of rates of premium of the 
insurer do not extend to or include the rates for the cor- 
rect age of the person whose life is insured, the insurance 
money shall be reduced in the proportion that the 
premium at the age stated in the application bears to the 
premium at the correct age, both premiums for this pur- 
pose being the net premiums shown in or deduced from 
the British Offices’ Life Table, 1893, OM®) the rate of 
interest being three and one-half per centum per annum, 
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or, at the option of the insurer, both premiums for this 
purpose being calculated on the same principles as govern 
the calculation of premiums for ages mentioned in the 
table of rates of premium of the insurer in force at the 
time of the issue of the policy. 

(3) Where the age of the person whose life is in- Where age 
sured is over-stated in the application, and the policy does a ee 
not provide that in that event the insurance money shall 
be increased, the insurer shall repay the amount by which 
the premium paid exceeds the premium which would 
have been payable in respect of the correct age, but if 
the policy so provides, the insurance money shall be 
increased to the amount which would have been payable 
in respect of the premium stated in the policy at the 
correct age according to the tables of rates of premium 
of the insurer in force at the time of the issue of the 
policy. 


(4) Where, by the terms or for the purposes of the What to be 
contract, an addition is made to the age stated in the correct age 
application, and the age is understated in the applica- ape **"e¢ 
tion, then, for the purpose of the calculation, the correct 
age and the stated age shall respectively be deemed to be 


the correct age and the stated age increased by such 
addition. 


(5) Where the application or contract expressly limits where insur- 
the insurable age, and the correct age at the date of the bce ett” 
application exceeds the age so limited, the contract shall, '™'¢- 
during the lifetime of the person whose life is insured, 
but not later than five years from the date of the policy, 
be voidable at the option of the insurer within thirty 
days after the error comes to its knowledge. R.8.O. 


Meine, 222, 51120. 


139.—(1) Unless the contract or the application ea 
otherwise expressly provides, the contract shall not take contract 
effect or be binding on either party until the policy is = ; 
delivered to the insured, his assign, or agent, or the bene- 
ficiary named therein and payment of the first premium 
is made to the insurer or its duly authorized agent, no 
change having taken place in the insurability of the life 
about to be insured subsequent to the completion of the 


application. 


(2) Subject to the provisions of section 140, where a Effect of 
cheque, bill of exchange or promissory note payable to payment ot 
the insurer, or other written promise to pay the insurer, PS" 


is given, whether originally or by way of renewal, for 
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the whole or part of any premium, and the instrument, 
if payable on demand, is not paid upon presentment made 
on or after its date, or, if payable at a future time, is not 
paid upon presentment made at or after its maturity, the 
contract shall, unless otherwise provided in the policy, 


bewOld. Fi OL LIZ C.222,'S, 120, 


140.—(1) Where any premium, not being the initial 
premium, under any contract is unpaid, the insured, his 
assign or agent, or any beneficiary, may, within a period 
of grace of thirty days or, in the case of an industrial 
contract, four weeks from and excluding the day on 
which the premium is due, pay, deliver or tender to the 
insurer at its head office, or at its chief agency in the 
Province, or to its collector or authorized agent, the sum 
in default.’ RS!O, 1927622222 s "130 Ch) O42 9S5 ser Zoey sien 


(2) The payment may be made by sending a post 
office order or postal note, or a cheque payable at par 
and certified by a bank doing business in Canada under 
the Bank Act (Canada), or a draft of such bank, or a 
money order of an express company doing business in the 
Province, in a registered letter duly addressed to the in- 
surer, and the payment, delivery or tender shall be 
deemed to have been made at the time of the delivery 
and registration of the letter at any post office. 


(3) Payment, delivery or tender as aforesaid shall 
have the same effect as if made at the due date of the 
premium. 


(4) The period of grace hereinbefore in this section 
mentioned shall run concurrently with the period of 
grace, if any, allowed by the contract for the payment 
of a premium or of an instalment of premium. 


(5) Upon the maturity of the contract during the 
said period of grace and before the overdue premium is 
paid, the contract shall be deemed to be in as full force 
and effect as if the premium had been paid at its due date, 
but the amount of such premium with interest, not in 
excess of six per centum per annum, and the balance, if 
any, of the current year’s premium, may be deducted from 
the insurance money. 


(6) Nothing in this section shall deprive the insured 


- of the benefit of any period of grace allowed by the con- 


tract in excess of the period of grace allowed by this sec- 
tion, Res .Of 1927 ee! 222,52 130 (2-0)8 
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141.—(1) Where a contract lapses and its cash value Reinstate- 
has not been paid and any options as to paid up or ex- japeedhe 
tended insurance have not been exercised, the insured ©°"#* 
shall be entitled to have the contract reinstated upon ap- 
plication within two years, or in the case of an industrial 
contract within one year, from the date of lapse upon 
the production of evidence of good health and other evi- 
dence of insurability of the person whose life was insured 
satisfactory to the insurer as at the date of the applica- 
tion for reinstatement and upon payment of all overdue 
premiums and other indebtedness to the insurer under the 
contract, with interest at such rate not exceeding six per 
centum per annum compounded annually, as the contract 
provides, and provided that no change has taken place 
in such good health and insurability subsequently to the 
date of such application and before the contract is re- 
instated. 


(2) Where an application is made to reinstate a con- Application 
tract and the contract is reinstated, section 135 shall °*~-* 
mutatis mutandis apply, and the period of two years re- 
ferred to in subsection 2 of that section shall run from 
the date of reinstatement. 


(3) If the contract hist lapsed avid that in the suicide. 
event of the suicide of the person whose life was insured 
within a period of time fixed thereby it should be void 
or that the amount payable thereunder should be re- 
duced, and after the contract is reinstated such person 
commits suicide within a period of time commencing with 
the date of reinstatement and of the same duration as the 
period of time fixed by the contract, the reinstated con- 
tract shall be likewise void, or the amount payable there- 
under shall be likewise reduced. 


(4) This section shall not apply to a contract of in- Application 
surance made by a fraternal society. 1935, c. 29, s. 8. societies. 

142. The insurer shall, upon request, furnish to the puty of 
insured a true copy of the application for the insur- fUtnisn copy 
ance. R.S.O. 1927, c. 222, s. 131. een gi 


143.—(1) Except in the case of contracts of fraternal meaning of 
societies entered into prior to the Ist day of January, ike words in 
1937, where by a contract or declaration the insured ap- (Criract or 
points as beneficiaries or appoints or apportions insur- 
ance money to his “heirs”, “legal heirs”, “lawful heirs” 
or “next of kin’’, the appointment or apportionment shall 
be deemed to be for the benefit of the estate of the in- 


sured. 
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(2) In the case of contracts of fraternal societies en- 
tered into prior to the 1st day of January, 1937, where by 
a contract or declaration the insured appoints as bene- 
ficiaries or appoints or apportions insurance money to 
his “heirs”, “legal heirs”, “lawful heirs’, or ‘next of kin” 
the appointment or apportionment shall be deemed to be 
in favour of the persons provided by the law of the prov- 
ince, state or country in which the insured was domi- 
ciled at the time of his death respecting the distribution 
of the personal property of an intestate, and the insurance 
money so appointed or apportioned shall be paid to those 
persons in the shares provided by that law, and the 
insurance money shall not form part of the estate of the 
insured. 1936, c. 30, s. 2. 


144. No officer, agent, employee or servant of the 
insurer or any person soliciting insurance, whether an 
agent of the insurer or not, shall to the prejudice of the 
insured be deemed to be for any purpose whatever the 
agent of the insured in respect of any question arising out 
of the contract of insurance. R.S.O. 1927, c. 222, s. 133. 


Insurable Interest 


145. Every person has an insurable interest in his 
own lifes R:S:051927, 67222; sh 134. 


146. Without restricting the meaning which “insur- 
able interest” now has in law, each of the following per- 
sons has an insurable interest,— 


(a) a parent in the life of his child under twenty-five 
years of age; 


(b) a husband in the life of his wife; 
(c) a wife in the life of her husband; 


(ad) one person in the life of another, upon whom he 
is wholly or in part dependent for support or 
education, or from whom he is receiving support 
or education; 


(e) a corporation or other person in the life of its or 
his officer or employee; 


(f) a person who has a pecuniary interest in the 
duration of the life of another person, in the life 
of that person. «R.S.0)192 7c 222256 Agee 


147. The contract shall be void, if, at the time at which 
it would otherwise take effect and be binding, the insured 
has no insurable interest. R.S.O. 1927, c. 222, s, 136. 
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148. Where the insured has at the time at which the when insur- 
contract takes effect an insurable interest in the life in- 2pimterest 
sured, it is not necessary for the validity of the contract 
or any assignment that any beneficiary, or any person 
claiming under an assignment, or by will or by succession, 


have an insurable interest. R.S.O. 1927, c. 222, s. 137. 


Policies on the Lives of Minors 


149. A minor shall, after attaining the age of fifteen Capacity of 
years, have the capacity of a person of full age,— ae 


(a) to effect a contract of insurance on his own life 
and to deal with such contract; 


(6b) to deal with a contract of insurance on his own 
life effected by him before attaining the age of 
fifteen years; 


(c) to deal with his interest in a contract of insur- 
ance effected on his life by another, whether 
effected before or after the minor attained the 
age of fifteen years; 


(ad) if married, to effect a contract of insurance on 
the life of his wife or her husband or his or her 
children, as the case may be, and to deal with 
such contract. "°1935,"e"29~s-"10: 


150.—(1) No insurer shall insure the life of a child Best chong: 


under ten years of age in any sum, or pay on the death Cndices oF 

2 : children 
of a child under ten years of age any sum which alone under ten 
or together with any sum payable on the death of the*’°*** 


child by any other insurer exceeds the following sums 
respectively: ° | 
$100 if the child dies under the age of 1 year. 

200 if the child dies under the age of 2 years. 
300 if the child dies under the age of 3 years. 
A400 if the child dies under the age of 4 years. 
500 if the child dies under the age of 5 years. 
600 if the child dies under the age of 6 years. 
700 if the child dies under the age of 7 years. 
800 if the child dies under the age of 8 years. 
900 if the child dies under the age of 9 years. 


1000 if the child dies under the age of 10 years. 
1981, Ca 49,5900). 


(2) Where the age of the child at the date of the Where 


~ ; insurance 
contract is less than ten years, and the insurer knowingly excessive. 


or without sufficient inquiry enters into any contract 
prohibited by this section, the premiums paid thereunder 
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shall be recoverable from the insurer by the person pay- 
ing the same, together with interest thereon at six per 


centum per annum. 


(3) Every insurer which undertakes or effects insur- 
ance on the lives of children under ten years of age shall 
print the scale of benefits provided in subsection 1 in con- 
spicuous type upon every circular or advertisement solicit- 
ing, and upon every policy of, such insurance. 


(4) An insurer which knowingly contravenes the pro- 
visions of subsection 1 or 3 shall be guilty of an offence 
and liable to the penalties provided by law for the illegal 
conduct of insurance business in the Province. 


(5) Nothing in subsections 1 and 3 shall apply to 
such contracts as were in force on the 14th day of April, 
1892, or to a contract where the insured has a pecuniary 
interest in the life, or which limits the payment on the 
death of the child before attaining ten years of age to the 
premiums that have been paid, with interest at the rate 
provided for in the contract. R.S.O. 1927, c. 222, s. 139 
(2-5). 

Beneficiaries 


151.—(1) Beneficiaries for value are beneficiaries who 
have given valuable consideration other than marriage 
and who are expressly stated to be, or described as, 
beneficiaries for value in the policy or in an endorse- 
ment thereon or in a subsequent declaration signed by the 
insured. R.S:0. 1927, c. 222, s. 140(1). 


(2) Subject to section 159, preferred beneficiaries are 
the husband, wife, children, adopted children, grandchil- 
dren, children of adopted children, father, mother and 
adopting parents of the person whose life is insured. 
1935, Ce2ors: F1: 


(3) Ordinary beneficiaries are beneficiaries who are 
not preferred beneficiaries, beneficiaries for value or 
assignees for value. R.S.O. 1927, c. 222, s. 140(3). 


152. A beneficiary for value and an assignee for value 
of a policy shall have a vested interest in the policy; but 
except as regards beneficiaries for value who are expressly 
stated to be or described as beneficiaries for value in the 
policy, a beneficiary for value or assignee for value who 
gives notice in writing of his interest in the policy to the 
insurer at the head or principal office of the insurer in 
Canada prior to any other beneficiary for value or 
assignee for value shall have priority of interest as against 
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such last mentioned beneficiary or assignee. 1936, c. 
B07 Si3. 


153.—(1) Subject to the rights of beneficiaries for Power of 
value and assignees for value and to the provisions of this 7S¥°4,! 
Act relating to preferred beneficiaries, the insured may be eee: 
designate the beneficiary by the contract or by a declara- tion or 


\ és otherwise. 
tion, and may from time to time by any declaration ap- 
point, appropriate or apportion the insurance money, or 
alter or revoke any prior designation, appointment, ap- 
propriation or apportionment, or substitute new benefici- 
aries, or divert the insurance money wholly or in part 
to himself or his estate, and may surrender the contract 
to the insurer, borrow from the insurer upon the security 
of the contract, receive the surplus or profits for his own 
benefit, and otherwise deal with the contract as may 
be agreed upon between him and the insurer. R.S.O. 


Pec. S.142(1)., 


(2) Subject to subsection 1, a beneficiary or a trustee Payment of 
appointed pursuant to section 177 may, at the maturity of money * 
the contract, enforce for his own benefit or as such trus- 
tee the payment of insurance money appointed, appro- 
priated or apportioned to him by the contract or a 
declaration and in accordance with the terms thereof, but 
the insurer shall be entitled to set up any defence which 
it could have set up against the insured or his personal 
representatives; and payment made to the beneficiary or 
trustee shall discharge the insurer. 1936, c. 30, s. 4; 1946 


amendment. 


(2a) A declaration, whether contained in a will or Effect of 
other instrument in writing, shall, subject to subsection 9°77?" 
1, have effect from the time of its execution, but a de- 
claration shall not affect the interest or rights of a 
beneficiary for value or assignee for value unless the 
declaration has been filed with the insurer at its head 
or principal office in Canada prior to the time when the 
beneficiary for value or assignee for value acquired such 
interest or rights and if not so filed the interest or 
rights of the beneficiary for value or assignee for value 
shall be as if the declaration had not been made. 1946 


amendment. 


(2b) In the case of a declaration contained in a will Declaration 
it shall be sufficient for the purposes of subsection 2a to ; 
file a copy thereof or of the material part thereof verified 
by statutory declaration. 1946 amendment. 
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(3) A declaration contained in an instrument purport- 
ing to be a will which has not been revoked otherwise 
than by operation of law shall be effective as a declara- 
tion, notwithstanding that the instrument is invalid as a 


testamentary instrument. 1935, c. 29, s. 12, part. 


154. Where two or more beneficiaries are designated 
otherwise than alternatively, but no apportionment is 
made, they shall share equally. R.S.O. 1927, c. 222, s. 
143. 


155. Where there are several beneficiaries of whom 
one or more are ordinary beneficiaries and one or more 
of the ordinary beneficiaries die before the maturity of 
the contract, and no apportionment or other disposition 
of his or their shares is provided for in the contract or 
by a declaration, the share of any such deceased ordinary 
beneficiary, shall be payable to the surviving designated 
beneficiary or beneficiaries, whether preferred or ordin- 
ary, and, if more than one, in equal shares but, if there 
is no surviving beneficiary, shall be payable to the insured 
or his estate. 1935, c. 29, s. 13. 


156.—(1) Where the insured, in pursuance of the pro- 
visions of section 153, designates as beneficiary or bene- 
ficiaries, a member or members of the class of preferred 
beneficiaries, a trust is created in favour of the designated 
beneficiary or beneficiaries, and the insurance money, or 
such part thereof as is or has been apportioned to a pre- 
ferred beneficiary, shall not, except as otherwise provided 
in this Act, be subject to the control of the insured, or of 
his creditors, or form part of the estate of the insured. 
RisiOV192G cv222) iss Ch) esa re 2oeeei ely 


(2) The contract may provide or the insured may at 
any time direct by declaration that a preferred beneficiary 
shall be entitled only to the income from insurance money 
for life or for a period of time or subject to any limitation 
or contingency stated in the instrument. 


(3) The provisions of this section are subject to any 
vested rights of beneficiaries for value and assignees for 
value, to the provisions hereinafter contained relating to 
preferred beneficiaries, and to any contingency or limita- 
tion stated in the instrument by which the insured desig- 
nates a preferred beneficiary, provided that no provision 
in any instrument reserving to the insured the right to 
revoke or abridge the interest of a preferred beneficiary 
shall be effective so as to enable the insured to revoke 
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or abridge that interest in favour of a person not in the 
class of preferred beneficiaries. 1939; (C29 Mex Ales 


157. Notwithstanding the designation of a preferred Disposal of 
beneficiary or beneficiaries, the insured may subsequently moneys with- 
exercise the powers conferred by section 153 so as to mgiass.of 
restrict, limit, extend or transfer the benefits of the con- P&*4¢iaries. 
tract to any one or more of the class of preferred bene- 
ficiaries to the exclusion of any or all others of the class, 
or wholly or partly to one or more for life or any other 
term or subject to any limitation or contingency, with 
remainder to any other or others of the class. R.S.O. 

92, Co 222, $146. 


158.—(1) Subject to the provisions of section 160, Meaning of 
where by the policy or by a subsequent declaration the venildren™ 
insurance money or any part of it is made payable to or Racy or 
for the benefit of the wife of the person whose life is 
insured, his future wife, his wife and children or his 
future wife and children generally, or his children gener- 
ally, the word “‘wife’”’ means the wife living at the matur- 
ity of the contract, and the word “children” includes all 
the children of the person whose life is insured living at 
the maturity of the contract as well as the issue living 
at the maturity of the contract of any child of his who 
predeceases him, such issue taking by representation. 


R.S.O. 1927, c. 222, s. 147(1); 1935,-c. 29, s. 15. 


(2) The provisions of subsection 1 shall mutatis mu- Meaning ot 
tandis apply to insurance effected by a woman on her gna “chi- 
life where the insurance money or any part of it is madeGuny or 
payable to or for the benefit of her husband or future ¢claration. 
husband, her husband and children or future husband 


and children generally, or her children generally. 


(3) Subsections 1 and 2 shall not apply where the Proviso. 
beneficiary or beneficiaries is or are designated by name, 
or otherwise definitely indicated. R.S.O. 1927, c. 222, s. 
147 (2, 3). 

159. For the purposes of this Part an adopted child eEttect of 


and its adopting parent shall from the date of the adop- PaHenan 
tion be deemed to bear towards one another the rela- focics. 
tionship of preferred beneficiaries, and an adopted child 

and its natural parents shall from the date of the adoption 

be deemed to bear towards one another the relationship of 

ordinary beneficiaries, and in either case this provision 

shall apply in respect of insurance effected both before 


and after the date of adoption. 1935, c. 29, s. 16. 
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160.—(1) Subject to subsection 2 the contract may 
provide or the insured may at any time direct by declara- 
tion that if a preferred beneficiary shall die before the 
maturity of the contract, the insurance money or any 
part thereof appointed to the preferred beneficiary shall 
be payable to the insured, to his estate, or to any other 
person, whether that person is within the class of pre- 
ferred beneficiaries or not. 


(2) Where the contract provides or the insured by a 
declaration directs that insurance money shall go to a 
preferred beneficiary and in the event of the death of the 
preferred beneficiary to some other person in the class 
of preferred beneficiaries, and the first named beneficiary 
dies, the insured may before the maturity of the contract 
exercise only the powers referred to in section 157. 


(3) In case of the death of a preferred beneficiary be- 
fore the maturity of the contract and in the absence of 
any provision in the contract or a declaration by which 
some other person in the class of preferred beneficiaries is 
to become entitled to the insurance money or any part 
thereof appointed to the deceased beneficiary in the 
event of his death or upon the happening of any other 
event, the insured may deal under section 153 with 
the insurance money or part thereof in the same manner 
and to the same extent as if the deceased beneficiary had 
not been a preferred beneficiary. 1935, c. 29, s. 17(1). 


(4) Subject to the provisions of this section the share 
of a preferred beneficiary who dies before the maturity 
of the contract shall be payable as follows:— 


(a) If the deceased beneficiary was a child of the per- 
son whose life is insured, and has left issue sur- 
viving at the maturity of the contract, his share, 
and any share to which he would have been en- 
titled if he had survived, shall be payable to such 
issue in equal shares, such issue taking by repre- 
sentation. 


(6) If there is no person entitled under clause a, the 
share of such deceased beneficiary shall be pay- 
able to the surviving designated preferred bene- 
ficiary or beneficiaries in equal shares. 


(c) If there is no person entitled under clauses a and 
b, the share of such deceased beneficiary shall 
be payable in equal shares to the wife or husband 
and the child or children of the person whose life 


. 
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is insured living at the maturity of the contract, 
and the issue then living of any deceased child 
of the person whose life is insured, such issue 
taking in equal shares the share to which his or 
their parent would have been entitled if living. 


(d) If there is no person entitled under clauses GD, 
and c, the share of such deceased beneficiary shall 
be payable to the insured, or his estate. R.S.O. 
1927, c. 222, s. 148(2); 1935, c. 29, s. 17(2). 


whose life is insured is designated as beneficiary, and certain 
is subsequently divorced, all interest of the beneficiary °°"°"@"** 
under the policy shall pass to the insured or his estate, 

unless such beneficiary is a beneficiary for value, or an 

assignee for value. 

(2) Where a divorce has been granted on the applica- When 
tion of the beneficiary, the beneficiary shall be estopped lawfully 
from denying the validity of the divorce for the purpose gee 
Oretiis section. “Kus.O. 1927, ¢c. 222, s. 149... 2); 


(3) Until the insurer receives at its head or principal Notice 
office in Canada notice in writing of the Act of Parlia- Kee: 
ment, judgment, decree or order granting the divorce, it 
may deal with the insurance money in the same manner 
and with the same effect as if no divorce had been granted, 
and before paying the insurance money, the insurer shall 
be entitled to receive the original judgment, order or 
decree or a duly verified copy thereof, or a duly verified 
copy of the Act of Parliament, or a copy thereof printed 
by the King’s printer, as the case may be. R.S.O. 1927, 
ees 1493) +1936, c, 30,28..5. 


(4) Nothing in subsection 3 shall affect the right of Recovery. 
any person entitled to payment by virtue of such divorce 
to recover from any person to whom payment is made by 
the insurer. R.S.O. 1927, c. 222, s. 149(4). 


162. Where the wife or husband of the person whose circum-__ 
life is insured is designated as beneficiary, and it appears, éntitiing wife 
in the case of the wife, that she is living apart from her $f fenefciary. 
husband in circumstances disentitling her to alimony, or 
in the case of the husband, that he is living apart from 
his wife in circumstances disentitling him to an order for 
restitution of conjugal rights, and that there is no other 
member of the class of preferred beneficiaries whom the 


insured may designate as beneficiary in place of the desig- 


nated beneficiary, the court may, on the application of the 
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insured, and on such terms as may seem fit, declare the 
designated beneficiary disentitled to claim the benefit of 
the provisions of this Part relating to preferred benefici- 
aries, and the insured may then deal with the policy as 


provided by section 153. R.S.O. 1927, c. 222, s. 150. 


163.—(1) Where a preferred beneficiary is designated, 
the insured may surrender the contract to the insurer 
and accept in lieu thereof any paid up or extended insur- 
ance provided by the contract in favour of the preferred 
beneficiary. 


(2) Where a preferred beneficiary is designated, the 
insured may, from time to time, borrow from the insurer 
on the security of the contract, such sums as may be 
necessary and are applied to keep it in force, and the 
sums so borrowed, with such interest as may be agreed 
on, shall be a first charge on the contract and the in- 
surance money. R.S.O. 1927, c. 222, s. 151. 


164.—(1) Notwithstanding the designation of a pre- 
ferred beneficiary, any person who effects a participating 
contract may, during his lifetime receive for his own 
benefit the surplus or profits declared on the contract 
or may direct the insurer to apply them in payment or 
reduction of premiums, or in the purchase of paid up 
additions to the sum insured, or to hold them to his credit 
for accumulation, or to deal otherwise with such surplus 
or profits as the contract may provide, and upon the 
maturity of the contract all surplus or profits so held to 
the credit of the insured, or being due and unpaid, shall, 
subject to the contract and to any direction by the in- 
sured to the contrary, be added to the insurance money 
and the share of any beneficiary shall be increased ac- 
cordingly. 


(2) The insurer may apply for the purpose of keeping 
the contract in force any surplus or profits declared on 
the contract and held by the insurer to the credit of the 
contract or of the insured, or held for accumulation, and 
not otherwise applied or dealt with under subsection 1. 


(3) The insurer shall not be obliged to pay or apply 
any surplus or profits in a manner contrary to the 
terms of the contract or of any subsequent agreement. 
1955767 295s AS. 


165.—(1) Where all the designated preferred bene- 
ficiaries are of full age, they and the insured may sur- 
render the contract or may assign or dispose of the same 
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either absolutely or by way of security, to the insurer, 
the insured or any other person, but notwithstanding any- 
thing herein contained the insured may exercise the bor- 
rowing powers conferred by section 163 without the con- 
- currence of any beneficiary. 


(2) Where the beneficiaries, whether designated by Idem. 
name or not, include the wife or children or grandchil- 
dren, it shall be sufficient, so far as their interests are 
concerned, if all then living are of full age and join in the 
surrender, assignment or disposal. R.S.O. 1927, c. 222, 
Baloo, 


(3) Where insurance money is made payable to awhere 
payable to 


(i) 


minor or other person under disability or to a trustee person under 


on behalf of a minor or person under disability, and where “sabiity-— 


the insurance money or a part thereof is required for ©ou't. 
the maintenance or education of the minor or person 
under disability, the Court may, upon the application of 

the insured, upon at least ten days’ notice to the insurer, 
make an order, on such terms as it may deem just, per- 
mitting the insured to surrender the contract to the 
insurer, or to borrow from the insurer on the security 
thereof and payment by the insurer in accordance with 
such order shall discharge it from liability in respect of 
such payment. 

(4) Where a contract has been assigned as security where 
for any loan or debt the rights of any beneficiary, whe- has pach 
ther ordinary or preferred, under such contract shall be 8274: 
affected only to the extent necessary to give effect to the 
rights of the assignee, and when the loan or debt is dis- 
charged the assignee shall furnish a certificate in writing 
to that effect and that the assignee has no further right, 
title or interest in the contract. 1935, c. 29, s. 19. 

166. Where by a contract or any instrument in writing consent of 
a person is to become entitled to insurance money only boncneaee 
in the event of the death of another person named as Baer 
beneficiary it shall not be necessary for such first mem- 
tioned person to join in any surrender, assignment or 
disposal of the contract. R.S.O. 1927, c. 222, s. 154; 1935, 


295,83 20. 


167..-(1) Where the insurance money is payable in Dealing with 


: : ws nsurance 
instalments and the contract, or an instrument in writing money 


signed by the insured and delivered to the insurer, ex- ined 
pressly provides that the beneficiary shall not have the 
right to commute the instalments or to alienate or assign 
his interest therein, the insurer shall not commute the 


instalments or pay them to any person other than the 


6 


76 Chap. 256 INSURANCE Sec. 167(1) 


Exceptions. 


“Tnstal- 
ments,’’ 


meaning of. 


snsurance 

money held 

by insurer 

subject to 

terms of 

contract or 
ther 


oO 
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beneficiary, and the instalments shall not, in the hands of 
the insurer, be subject to legal process except in an action 
to recover for necessaries supplied to the beneficiary or 
his or her infant children. R.S.O. 1927, c. 222, s. 155(1); 
LIBS, CLO MSs 


(2) Notwithstanding anything contained in subsec- 
tion 1,— 


(a) the insured may, by an instrument in writing 
signed by him and delivered to the insurer, de- 
clare that the beneficiary shall have the right 
to commute, or alienate or assign, as the case 
may be; 


(b) the Court may, upon the application of the in- 
surer or.the beneficiary, upon at least ten days’ 
notice, declare that in view of special circum- 
stances the beneficiary shall have the right to 
commute, or alienate or assign, as the case may 
be; 


(c) after the death of the beneficiary his personal 
representatives may commute any instalments 
payable to them. 


(3) In this section the word “instalments” includes 
insurance money or any part thereof held by the insurer 
under the provisions of section i168. R.S.O. 1927, c. 222, 
Sein (2.3). 


168. Subject to the provisions of this Part relating to 
preferred beneficiaries, where it is so expressly provided 
in the contract or by an agreement in writing with the 
insurer or by a declaration, the insurer may hold the 
insurance money or any part thereof after maturity of 
the contract subject to the order of the beneficiary, or 
upon such trusts or other agreements for the benefit 
of the beneficiary as may be provided in the contract, 
agreement or declaration, allowing and paying for the 
term during which the insurer retains such insurance 
money or any part thereof, interest thereon at a rate 
not less than that specified in the contract, agreement 
or declaration, or, if no rate be agreed upon, at the rate 
declared from time to time by the insurer in respect to 
insurance money so held by it; provided that the insurer 
shall not be bound to carry out the terms of any declara- 
tion to which it has not agreed in writing. 1935, c. 29, 
Sri. Dart. 
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169.—(1) Until the insurer receives at its head or Payments 
y insurer 

principal office in Canada notice in writing of the making without 
of an order declaring a beneficiary disentitled to insur-Cthangein 
ance money, or of any instrument in writing affecting the insane 
insurance money or any part thereof or of the appoint-™"Y: 
ment or the revocation of the appointment of a trustee, 
it may make any payment which would have been lawful 
and valid except for such order, instrument in writing, 
appointment or revocation of appointment, and before 
making any payment in pursuance or under the authority 
of such order, instrument in writing, appointment or 
revocation of appointment, it shall be entitled to receive 
the original or a true copy thereof. R.S.O. 1927, c. 
oes to¢ (1): 1936;¢. 30, s. % 


(2) Nothing in this section shall affect the right of Proviso. 
any person entitled to payment by virtue of such order, 
instrument in writing, appointment or revocation of ap- 
pointment, to recover from any person to whom payment 
has been made by the insurer. R.S.O. 1927, c. 222, s. 
ait). 


170. The insurer shall not incur any liability for ally Rishi or 


default, error or omission in giving or withholding in- give or 
formation as to any notice or instrument in writing information. 
affecting the insurance money which the insurer has 


received. 1936, c. 30,s. 8. 


Proof of Claim and Payment 


171.—(1) The insurer shall be entitled to reasonably Insurer 


sufficient proof in writing verified by affidavit or statutory certain proof 
declaration of the maturity of the contract, of the ageaseor 

of the person whose life is insured and of the right of the insured and 
claimant to receive payment of the insurance money. claimants, 


Be) 19277) .¢. 222; 80158 (1): 


(2) Where the insurance money or part thereof is eos and 
payable to or for the benefit of a beneficiary, the insurer beneficiary. 
shall be entitled to reasonably sufficient proof of the 
name and age of the beneficiary. 1935, c. 29, s. 23. 


172..(1) Insurance money which is expressed to be pie for Me 
payable at the maturity of the contract shall be payable i insurance, 
thirty days after reasonably sufficient proof has been . 
furnished to the insurer of the maturity of the contract, 
of the age of the person whose life is insured, and of the 
right of the claimant to receive payment. R.S.O. 1927, 


ce, 222,-s. 159(1). 
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(2) Insurance money shall be payable in the province 
in which the insured is domiciled at the time of death, 
or in which he is domiciled when it becomes payable 
otherwise than by reason of death, or, if he was not or 
is not then domiciled in Canada and the contract does 
not otherwise provide, shall be payable at the head or 
principal office of the insurer in Canada. 1936, c. 30, s. 9. 


(3) Every amount to be paid to or by an insurer 
under a contract shall be payable in lawful money of 
Canada, unless the contract expressly provides for pay- 
ment in another currency. 


(4) In every contract, whether the contract by its 
terms provides for payment in Canada or elsewhere, 
amounts expressed in dollars shall mean lawful dollars 
of Canadian currency, unless some other currency is 
specifically provided for in the contract. 1935, c. 29, s. 
24, part. . 


173. Where insurance money is payable in respect of 
a policy on the life of a person who is at the date of his 
death domiciled elsewhere than in Canada to another 
person domiciled elsewhere than in Canada, and there is 
no person in Canada entitled to receive it, the insurer may 
pay it to the person to whom it is so payable, or to any 
other person entitled to receive it on his behalf by the 
law of the domicile of the payee. 1935, c. 29, s. 25. 


174..-(1) Where the insurer admits the validity of 
the contract but does not admit the sufficiency of the proof 
furnished by the claimant of the maturity of the con- 
tract, or of the age of the person whose life is insured, 
or of the right of the claimant to receive payment of the 
insurance money, and where there is no other question 
in issue, except a question under subsection 2, the in- 
surer or the claimant may, before or after action brought, 
upon at least thirty days’ notice apply to the Court for 
a declaration as to the sufficiency of the proof furnished, 
and the Court may direct what further proof shall be 
furnished, or in special circumstances, may dispense with 
further proof. 


(2) Where the claimant alleges that the person whose 
life is insured is presumed to be dead by reason of his 
not having been heard of for seven years, and where 
there is no other question in issue except a question 
under subsection 1, the insurer or the claimant may, 
before or after action brought, upon at least thirty days’ 
notice, apply to the Court for a declaration as to the 
presumption of death. 
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(3) If the Court finds that the proof of the Maturity Effect of 
of the contract or of the age of the person whose life we. 
is insured or of the right of the claimant to receive 
payment is sufficient, or that a presumption of death has 
been established, or makes an order directing what fur- 
ther proof shall be furnished or in special circumstances 
dispensing with further proof, the finding or order of the 
Court shall, subject to appeal, be conclusive and binding 
upon the applicant and all parties notified of the applica- 
tion and the Court may make such order as to the 
payment of the insurance money and as to the costs as 
to it may seem just. 1935, c. 29, s. 26. 


(4) The payment by the insurer in accordance with ae at 
the order shall discharge it from liability in respect of i 
such payment. 


(5) If the Court does not find that the proof of the Powers of 
maturity of the contract, of the age of the person whose ieee 
life is insured, or of the right of the claimant to receive 
payment is sufficient, or that the presumption of death 
is established, the Court may order that the question or 
questions in issue be decided in an action brought or to 
be brought, or may make such other order as to it seems 
just as to further proof to be furnished by the claimant, 
as to publication of advertisements, as to further inquiry, 
and as to costs, or otherwise. 


(6) Unless otherwise ordered by the Court, the ap- Se ae 
plication shall operate as a stay of any pending action 
with respect to the insurance money. R.8S.O. 1927, c. 222, 

s. 160(4-6). 


175. Where the person whose life is insured and any ae alen 


one or more of the beneficiaries perish in the same dis- sured and) 
aster, it shall be prima facie presumed that the beneficiary perish in 


or beneficiaries died first. R.S.O. 1927, c. 222, s, 161 ‘#mecisaster 


5 é ‘ ots (2 
175a. An agreement, express or implied, contained in ponactar* 


a contract of life insurance for the payment of insur- >y suicide. 
ance money in the event that the insured commits 
suicide shall be lawful and enforceable. 1940, c. 11, s. 5. 


Miscellaneous 


176.—(1) Subject to subsections 2 to 4, any action or Limitation 
proceeding against the insurer for the recovery of insur- °f 2¢cHons. 
ance money shall be commenced within one year next 
after the furnishing of reasonably sufficient proof of the 
maturity of the contract and of the right of the claimant 
to receive payment, or within six years next after the 
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maturity of the contract, whichever period shall first ex- 


pire, but not afterwards. - 


(2) Where an order has been made declaring that 
death is presumed from the fact that the person whose 
life is insured has not been heard of for seven years, an 
action or proceeding shall be commenced within one year 
and ‘six months from the date of the order, but not after- 
Wards. Ras ©: 1927 62222,.81 O24.,.2) 3 


(3) Where the death of the person whose life is in- 
sured is unknown to the person entitled to claim under 
the contract, an action or proceeding may be commenced 
within the prescribed period or within one year and six 
months after the death becomes known to him whichever 
period shall first expire but not afterwards. R.S.O. 
L927 6. 2228) VO21S) eel 930) CeO Set Us 


(4) Where an action or proceeding is prematurely 
brought, the plaintiff may commence a new action or 
proceeding at any time within six months after the final 
determination of the first action or proceeding. R.S.O. 
TOD (MC 222, 8. 162 (1). Loo, © coe ce le). 


177.—(1) The powers conferred upon the insured by 
this Part with regard to the designation or appointment 
of a beneficiary or beneficiaries, and the alteration or 
revocation of such designation or appointment, and the 
apportionment or reapportionment of insurance money 
between or among beneficiaries, shall include power from 
time to time to appoint a trustee or trustees for any 
beneficiary or beneficiaries, to revoke such appointment 
or alter its terms, to appoint a new trustee or trustees, or 
to make provision for the appointment of a new trustee 
or trustees. 


(2) The appointment of a trustee or trustees for any 
beneficiary shall not have the effect of taking way from 
the Court or the insured any power of depriving the bene- 
ficiary of the benefit of the insurance money which the 
Court or the insured would have under this Act if such 
beneficiary had been designated as beneficiary without 
the appointment of a trustee. 


(3) Payment made to the trustee or trustees ap- 
pointed as hereinbefore provided shall discharge the 
misurer*” RS. OnV92 (7c. 222, -s7168: 


178.—{1) Where no trustee is appointed to receive 
the share to which a minor or other person under dis- 
ability is entitled, or where a trustee is named but refuses 
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or neglects to act or dies or otherwise becomes incapable 
of acting, the share of the minor or other person under 
disability may be paid to a guardian or tutor or trustee 
of the minor or to a curator, committee or trustee of such 
other person under disability duly appointed under the 
law of this Province. 1936, c. 30, s. 10. 


(2) Where insurance money not exceeding $2,000 is Payment to 
payable to the husband and children or to the wife and pesfaiss of 
children, or to the children of the person whose life is ™™- 
insured, and one or more of the children are minors, the 
Court may, if the wife is the mother of such minors, 
appoint her their guardian, or if the husband is the father 
of such minors, appoint him their guardian, with or with- 
out security, and the insurance money may be paid to him 
or her as guardian. 


(3) Where it appears that a guardian, tutor, curator, payment to 
committee or trustee of minors or other beneficiaries Popointed as 
under disability has been appointed in a foreign jurisdic- Fate. 
tion, and that the minors or other beneficiaries are resi- 
dent within that jurisdiction, the Court may authorize 
payment of the insurance money to the guardian, tutor, 
curator, committee or trustee with or without security 


in the Province. R.S.O. 1927, c 222, 8. 164(2, 3). 
179.—(1) Where the insurer admits liability for the payment 


° i. b 
insurance money or any part thereof, and it appears to into Court. 


the insurer that,— 


(a) there are adverse claimants; or 


(b) the place of abode of a person entitled is un- 
known; or, 


(c) there is no person capable of giving or authorized 
to give, a valid discharge; 


the insurer may, at any time after the expiration of one 
month from the maturity of the contract, apply to the 
Court for an order for payment of the money into Court, 
and the Court may upon such notice, if any, as it thinks 
necessary make an order accordingly, and such applica- 
tion shall in the first instance be made ex parte. 1936, 


eraurs, 11. 


(2) Where the insurer admits liability for the insur- where 
ance money or any part thereof payable to a minor and pete 
there is no person capable of giving a valid discharge 
therefor, the insurer may at any time after the expiration 


of one month from the maturity of the contract, pay 
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such money, Jess the costs mentioned in subsection 3, 


into Court to the credit of the minor. 


(3) The insurer may retain out of the insurance 
money for costs $10 if the amount does not exceed $1,000, 
and $15 in other cases, and payment of the remainder 
into Court shall discharge the insurer. 


(4) No order shall be necessary for payment into 
Court under subsection 2, but the accountant or other 
proper officer shall receive the money upon the insurer 
filing with him an affidavit showing the amount payable 
and the name, date of birth and residence of the minor, 
and upon such payment being: made the insurer shall 
forthwith notify the Official Guardian of infants and 
deliver to him a copy of the affidavit. R.S.O. 1927, c. 
222, Ss. 165(2-4). 


180. Where the insurer does not within two months 
after due proof of the claim, pay the insurance money 
to some person competent to receive the same under this 
Part or into Court, the Court may, upon application of 
any person, order that the insurance money, or any part 
thereof, be paid into Court or may make such other 
order as to the distribution of such money as to the Court 
may seem just, and payment made in accordance with 
such order shall be a sufficient discharge to the insurer. 
Re5, 00g tC. toe, Saeko! 


181. The Court may order the costs incurred upon or 
in connection with any application or order made under 
section 179 or 180 to be paid out of the insurance money 
or by the insurer or the applicant or otherwise as may 
seem just. R.S.O. 1927, c. 222, s. 167. 


182. This Part shall be so interpreted and construed 
as to effect its general purpose of making uniform the 
law of those provinces which enact it. R.S.O. 1927, c. 
222, s. 168. 


Sec. 1(/) MENTAL INCOMPETENCY Chap..110 


CHAPTER 110 


The Mental Incompetency Act 


1. In this Act,— inter 


ion 


(a) “Contingent right,” as applied to land, shall in-: “Contingent 


(0b) 


(Cc) 


(a) 


(e) 


(f 


— 


clude a contingent and an executory interest; a” 
possibility coupled with an interest whether the 
object of the gift or limitation or such interest or 
possibility is or is not ascertained, and a right of mp. act, 


83 


entry whether immediate or future and whether 224 ,Vist, 


vested or contingent; 


“Convey” and “conveyance,” applied to any per- “Convey.” 
son, shall mean the execution by such person of aneenieg 
every necessary or suitable assurance for convey- 
ing or disposing to another land whereof such per- 
son is seized, or in which he is entitled to a con- 
tingent right, either for the whole estate of the 
person conveying or for any less estate, together 
with the performance of all formalities required 
by law to the validity of such conveyance; 


“Court” shall mean the Supreme Court; “Court.” 


“Land” shall include messuages, tenements, and “Landa.” 
hereditaments, corporeal and incorporeal of every 
tenure or description whatever may be the estate 

or interest therein, and whether entire or undi- 
ROU tt 9.0. oat, Co U0, Sorts Cista Geiss 


“Mentally incompetent person” shall mean a per- “Mentally 
incompetent 
201— person.” 


(i) in whom there is such a condition of arrested 
or incomplete development of mind, whether 
arising from inherent causes or induced by 
disease or injury, or 


(ii) who is suffering from such a disorder of the 
mind, 

that he requires care, supervision and control for 

his protection and the protection of his property; 


“Mental incompetency” shall mean the condition ‘Mental 


of mind of a mentally incompetent person; 1937, petency.” 
c. 39, s. 4. 
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(g) “Mortgage” shall include every interest or prop- 
erty in real or personal estate which is a security 
for money or money’s worth; 


(hr) “Possessed” shall be applicable to any vested 
estate less than a life estate at law or in equity, in 
possession or in expectancy in any land; 


(i) “‘Seised” shall be applicable to any vested interest 
for life or of a greater description, and shall ex- 
tend to estates at law and in equity in possession 
or in futurity in any land; 


(j) “Stock” shall include shares and any fund, annu- 
ity or security transferable in books kept by any 
company or society, or by instrument of transfer 
alone, or by instrument of transfer accompanied 
by other formalities, and any share or interest 
therein, and also shares in ships registered under 
the Acts relating to merchant shipping; 


(k) “Trust” and ‘“‘trustee” shall include implied and 
constructive trusts and cases where the trustee has 
some beneficial interest, and also the duties inci- 
dent to the office of personal representative of a 
deceased person, but not the duties incident to an 
estate conveyed by way of mortgage. R.S.O. 
T9217 C. IS; Sr cis. (O-Ke 


JURISDICTION OF COURT 


2.—(1) Subject to the provisions of The Mental Hos- 
pitals Act, the Court shall have all the powers, jurisdiction 
and authority of His Majesty over and in relation to the 
persons and estates of mentally incompetent persons, in- 
cluding the care and the commitment of the custody of 
mentally incompetent persons and of their persons and 
estates. 


(2) The Court may make orders for the custody of 
mentally incompetent persons and the management of 
their estates, and every such order shall take effect as to 
the custody of the person immediately, and as to the cus- 
tody of the estate upon the completion of the committee’s 
security. 1 RiSiOs 1927 jen 98 esi 2QAAIB Tes oe Sita, 


3. The powers by this Act conferred upon the Court 
may be exercised by a judge of the Supreme Court in 
Chambers: “RiS:O- 192%, C: Says7 a: 
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4. The Court may delegate to a master, official referee Power of 
or other officer all or any of the powers of the Court under master 2nd 
this Act, except the making of a declaration of mental in- ™!°"e* 
competency. R.S.O. 1927, c. 98, s. 4; 1937, c. 39, s. 3. 


DECLARATION OF MENTAL INCOMPETENCY 


5.—(1) The Court upon application supported by evi- Declaration 
dence, may by order declare a person a mentally incompet- facomt 
ent person if the Court is satisfied that the evidence estab- P°'e"*: 
lishes beyond reasonable doubt that he is a mentally in- 
competent person. 


(2) The application may be made by the Attorney- By whom 
General for Ontario, by any one or more of the next of kin ?Pyecation. 
of the alleged mentally incompetent person, by his or her 


wife or husband, by a creditor, or by any other person. 


(3) The alleged mentally incompetent person and any Appeal. 
person aggrieved or affected by the order shall have the 
right to appeal therefrom. 


(4) The practice and procedure on the appeal shall be Procedure. 
the same as on an appeal from an order made by a judge 
oo7 new Supreme. Court:...RiS.0O. 1927, °c. 293,48. 3, £937, 

G9; Siu. 

6.—(1) Where in the opinion of the Court the evidence Issue to try 
does not establish beyond reasonable doubt the alleged thsntal io. 
mental incompetency, or where for any other reason the ©ompPetency. 
Court deems it expedient so to do, instead of making an 
order under subsection 1 of section 5, the Court may direct 
an issue to try the alleged mental incompetency. 


(2) Subject to the provisions of section 7 the issue Method of 
shall be tried with or without a jury as the Court directing 
it or the judge presiding at the trial may order. 


(3) The trial shall take place at such time and place Time ana 
as the Court may direct. mace 

(4) On the trial of the issue the alleged mentally in- proauction 
competent person, if within the jurisdiction of the court, ficompetent 
shall be produced, and shall be examined at such time and P**so». 
in such manner, either in open Court or privately, and, 
where the trial is with a jury, before the jury retire to 
consider their verdict, as the presiding judge may direct, 
unless the Court by the order directing the issue or the 
judge presiding at the trial dispenses with the production 
of the mentally incompetent person or with his examina- 
tion. R.S.O. 1927, c. 98, s. 6 (1-4) ; 1937, c. 39, s. 3. 
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(5) On the trial of the issue the inquiry shall be con- 
fined to the question whether or not the person who is the 
subject of the inquiry is at the time of the inquiry a ment- 
ally incompetent person and incapable of managing him- 
self or his affairs, and the presiding judge shall make an 
order in accordance with the result of the inquiry. R.S.O. 
1927, ¢. SSFsSHo) -193S056."o9, 67 2. 


(6) The practice and procedure as to the preparation, 
entry for trial and trial of the issue, and all the proceedings 
incidental thereto, shall be the same as in the case of any 
other issue directed by the Court or a judge. 


(7) The alleged mentally incompetent person and any 
person aggrieved or affected thereby shall have the like 
right to move against a verdict or to appeal from an order 
made upon or after the trial as may be exercised by a party 
to an action in the Supreme Court including the right of 
appeal; and the Court hearing any such motion or appeal 
shall have the same powers as upon a motion against a 
verdict or an appeal from a judgment entered at or after 
the trial of an action. 


(8) Subject to the provisions of section 9 the order or 
judgment of the Court or, where the issue is tried by a 
jury, the verdict of the jury shall be final unless set aside 
upon appeal or motion under subsection 7. R.S.O. 1927, 
c. 98, s. 6 (6-8) ; 1937, c. 39, s. 3. 


7. An alleged mentally incompetent person shall be 
entitled to demand, by notice in writing to be given to the 
person applying for the declaration of his mental incom- 
petency, and also to be filed in the Central Office at 
Osgoode Hall, Toronto, at least ten days before the first 
day of the sittings at which the issue is directed to be tried, 
that any issue directed to determine the question of his 
mental incompetency shall be tried with a jury, and, un- 
less he withdraws such demand before the trial, or the 
Court is satisfied by personal examination of the mentally 
incompetent person that he is not mentally competent to 
form and express a wish for a trial by jury and so declares 
by order, the issue shall be tried by a jury. R.S.O. 1927, 
@hOS, sid *slOs7, wei B95 3¢ 


8.—(1) For the purposes of the examination men- 
tioned in section 7, or where it is deemed proper for any 
other purpose, the Court may require the alleged mentally 
incompetent person to attend at such convenient time and 
place as the Court may appoint. 


Sec. 10 MENTAL INCOMPETENCY - \Ghapebiy sr 


(2) The Court may by order require an alleged ment- order for 
ally incompetent person to attend and submit to examina- ee tion. 
tion by one or more medical practitioners at such time and 
place as the order directs. R.S.O. 1927, c. 98, s. 8; 1937, 

GPs; srs. 


SUPERSEDING DECLARATION OF MENTAL INCOMPETENCY 


9,— (1) Upon application at any time after the expira- application 
tion of one year from the date of the order by which a per- Reqeensete 
son has been declared a mentally incompetent person, or 06, mental in- 
sooner by leave of the Court, the Court, if satisfied that 
such person has become mentally competent and capable of 
managing his own affairs, may make an order so declar- 


Sees). 1921, C. 95,5. 9(1), 1937, 639, ss. 3, 6(1). 


(2) Any such order shall be subject to appeal as pro- Appeal. 
vided by subsections 3 and 4 of section 5. R.S.O. 1927, c. 
a S1o(2).. 


(3) Instead of making an order under subsection 1 the De 
Court may direct an issue to try the question of the recov- recovery. 
ery of the person so formerly declared or adjudged a men- 
tally incompetent person. R.S.O. 1927, c. 98, s. 9(3); 1937, 


239, sso3;6(2). 


(4) Any issue so directed shall be subject to the provi- Pe eee 
sions of section 6 and of section 7. R.S.O. 1927, c. 98, s. 
9(4). . 


(5) Where a person formerly declared a mentally in- ee ae 


competent person has been found to be mentally compet- declaration 
ent and capable of managing his own affairs and the time of 
for appealing from or moving against the order or verdict peteucys 
has expired, or if an appeal be taken or a motion made, 

when the same has been finally dismissed, an order may be 

issued superseding, vacating, and setting aside the order 
declaring the mental incompetency of such person for all 
purposes except as to acts or things done in respect of the 

person or estate of the mentally incompetent person while 

such order was in force. R.S.O. 1927, c. 98, s. 9(5); 1937, 


Geers, Ola). 
COMMITTEES OF ESTATES OF MENTALLY INCOMPETENT 
PERSONS 


10. Where a committee of the estate of a mentally in- 
competent person has been appointed,— 
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property of the mentally incompetent person. 


(a) 


(b) 


(c) 


(d) 


(e) 


MENTAL INCOMPETENCY Sec. 10(a) 
the committee shall, within six months after being 
appointed, file in the office of the master to whom 
the matter is referred, or of such officer as may 
be appointed for that purpose, a true inventory 
of the whole real and personal estate of the ment- 
ally incompetent person, stating the income and 
profits thereof, and setting forth the debts, credits, 
and effects of the mentally incompetent person, so 
far as the same have come to the knowledge of the 
committee; 


if any property belonging to the estate is discov- 
ered after the filing of the inventory the commit- 
tee shall file a true account of the same, from time 
to time, as it is discovered; 


every inventory and account shall be verified by 
the oath of the committee; 


the committee shall give security with two or more 
sureties in double the amount of the personal 
estate, and of the annual rents and profits of the 
real estate, for duly accounting for the same from 
time to time at such intervals as may be directed 
by the Court, for filing the inventory and for the 
payment into Court of the balances in his hands 
upon such accounting forthwith after the same 
shall have been ascertained or otherwise as the 
Court may direct; and 


the security shall be taken by bond in the name of 
the accountant of the Supreme Court, and shall 
be filed in his office. R.S.O. 1927, c. 98, s. 10; 1930, 
GZ, 'S.12. Poot Ceo, Silo: 


MANAGEMENT AND ADMINISTRATION 


11. The powers conferred by this Act as to the man- 
agement and administration of a mentally incompetent 
person’s estate shall be exercisable in the discretion of the 
Court for the maintenance or benefit of the mentally in- 
competent person or of his family or where it appears to 
be expedient, in the due course of management of the 


RS. 


1927, Ce OSS) dee GOO, Sia. 


12. Nothing in this Act shall subject a mentally incom- 
petent person’s property to claims of his creditors further 
than the same is now subject thereto by due course of law. 
R.S.0.; 1927, c. 98xsndl oe OsKk, -esa0 a8 os 
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13.—(1) The Court may order that any property of Power to 
the mentally incompetent person, whether present or for certain. 
future, be sold, charged, mortgaged, dealt with or disposed PUP°S*s: 
of as may be deemed most expedient for the purpose of 
raising or securing or repaying, with or without interest, 


money which is to be or has been applied to,— 


(a) payment of the mentally incompetent person’s 
debts or engagements; 


(6) discharge of any encumbrance on his property; 


(c) payment of any debt or expenditure incurred for 
the mentally incompetent person’s maintenance or 
otherwise for his benefit; 


(dq) payment of or provision for the expenses of his 

future maintenance. 

(2) Where a charge or mortgage is made under this Terms of 
Act for the expenses of future maintenance, the Court mateace. 
may direct the same to be payable either contingently if 
the interest charged is contingent or future, or upon the 
happening of the event if the interest is dependent on an 
event which must happen, and either in a gross sum or in 
annual or other periodical sums, and at such times and in Ee 
such manner as may be deemed expedient. R.S.O. 1927, c. 5, s. 117. 
Cro. s. to; 193%,"C. 397% si 3: 

14.—-(1) The Court may order that the whole or any Charging 
part of any moneys expended or to be expended under an incompetent 
order of the Court for the permanent improvement, secur- PState for 
ity, or advantage of the property of the mentally incom- a al 
petent person, or of any part thereof, shall, with interest, ments. 
be a charge upon the improved property or any other prop- 
erty of the mentally incompetent person, but so that no Imp. Act, 
right of sale or foreclosure during the lifetime of the men- c. 5, s. 118. 


tally incompetent person be conferred by the charge. 


(2) The interest shall be kept down during the ment- He io 
ally incompetent person’s lifetime out of the income of his 
general estate, as far as the same is sufficient to bear it. 


(3) The charge may be made either to some person ad- ae SRO 5a 
vancing the money or, if the money is paid out of the men- made. 
tally incompetent person’s general estate, to some person 
as trustee for him as part of his personal estate. R.S.O. 


1927, ¢7 98; s. 14; 1937, c.39, S.°3. 


15. The Court may, by order, authorize and direct the Powers og 


committee of the estate of a mentally incompetent person under order 
to do all or any of the following things :— 
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(a) 


(b) 


(c) 


(d 


A 


(e) 


=’ 


(f 
(g) 


(h) 


(7) 


(j 


— 


(Kk) 


(1) 
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sell any property belonging to the mentally incom- 
petent person; 


make exchange or partition of any property be- 
longing to the mentally incompetent person, or in 
which he is interested, and give or receive any 
money for equality of exchange or partition; 


carry on any trade or business of the mentally in- 
competent person; 


grant leases of any property of the mentally in- 
competent person for building, agricultural, or 
other purposes; 


grant leases of minerals forming part of the men- 
tally incompetent person’s property, whether the 
same have been already worked or not, and either 
with or without the surface or other land; 


surrender any lease and accept a new lease; 


accept a surrender of any lease and grant a new 
lease; 


execute any power of leasing vested in a mentally 
incompetent person having a limited estate only in 
the property over which the power extends; 


perform any contract relating to the property of 
the mentally incompetent person entered into by 
him before his mental incompetency; 


surrender, assign, or otherwise dispose of with or 
without consideration any onerous property be- 
longing to the mentally incompetent person; 


exercise any power or give any consent required 
for the exercise of any power where the power is 
vested in the mentally incompetent person for his 
own benefit or the power of consent is in the 
nature of a beneficial interst in the mentally in- 
competent person; 


give consent to the transfer or assignment of a 
lease where the consent of the mentally incompet- 
ent person to the transfer or assignment thereof 
is requisite: “R.S.O, 1927, 'c. 987 sv 1591967) eha9, 
s. 3. 
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16. Any property taken in exchange and any renewed Property 
lease accepted on behalf of a mentally incompetent person and wenewed 
under the powers of this Act, shall be to the same uses and }{228¢,10 Pe... 
be subject to the same trusts, charges, encumbrances, dis- #5 >efore. 
positions, devices, and conditions as the property given in 53-B! Viet, 
exchange or the surrendered lease was or would, but for. 5, s. 121 


the exchange or surrender, have been subject to. R.S.O. 
tei we? VSpSe.67 1937; cc 39;s03; 


17.—(1) The power to authorize leases of a mentally } Extent of 
incompetent person’s property under this Act shall extend powers 
to property of which the mentally incompetent person is 
tenant in tail, and every lease granted pursuant to any 
order under this Act shall bind the issue of the mentally in- 
competent person and all persons entitled in remainder and 
reversion expectant upon the estate tail of the mentally Imp, Act, 
incompetent person, including the Crown, and every per- ¢. oa ee 
son to whom from time to time the reversion expectant 
upon the lease belongs upon the death of the mentally 
incompetent person shall have the same rights and reme- 
dies against the lessee, his executors, administrators and 
assigns as the mentally incompetent person or his com- 


mittee would have had. 


(2) Leases authorized to be granted or accepted by or Term. 
on behalf of a mentally incompetent person under this 
Act may be for such number of lives or such term of years, 
at such rent and royalties, and subject to such reserva- 
tions, covenants, and conditions as the Court approves. 


(3) Premiums or other payments on the renewal of Enemies 
leases may be paid out of the mentally incompetent per- renewal. 
son’s estate, or charged with interest on the leasehold 
Meaveriy! OHS: 1927) ¢: 98,'Sr1 (5193 (,C. 39, S. 3. 


18.—(1) The mentally incompetent person, his heirs, Ne eon 
executors, administrators, next of kin, devisees, legatees sale and 
and assigns, shall have the same interest in any money” ~*" 

arising from any sale, mortgage or other disposition, under 
the powers of this Act, which may not have been applied 
under such powers, as he or they would have had in the 
property the subject of the sale, mortgage, or disposition, 
if no sale, mortgage or disposition had been made, and the 
surplus money shall be of the same nature as the property 


sold, mortgaged or disposed of. 


(2) Money received for equality of partition and ex- id «Oto 
change, or under any lease of unopened mines, and all pre- ceived from 
miums and sums of money received upon the grant or sources. 


renewal of a lease, where the property the subject of the 
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Rb) MENTAL INCOMPETENCY Sec. 18(2) 
partition, exchange or lease was land of the mentally in- 
competent person, shall, subject to the application there- 
of for any purposes authorized by this Act, as between the 
representatives of the real and personal estate of the 
mentally incompetent person, be considered as real estate, 
except in the case of premiums and sums of money re- 
ceived upon the grant or renewal of leases of property of 
which the mentally incompetent person was tenant for life, 
in which case the premiums and sums of money shall be 
personal estate of the mentally incompetent person. 


(3) In order to give effect to this section the Court 
may direct any money to be carried to a separate account, 
and may order such assurances and things to be executed 
and done as may be deemed expedient. R.S.O. 1927, c. 
98), S185) 1937 MelSOs si 3: 


19, The committee of the estate, or such person as the 
Court approves, shall, in the name and on behalf of the 
mentally incompetent person, execute and do all such 
assurances and things for giving effect to any order under 
this Act as the Court directs, and every such assurance 
and thing shall be valid and effectual and shall take effect 
accordingly, subject only to any prior charge to which 
the property affected thereby at the date of the order is 
subject/:.R.8.00 1927). e008 s7il9; d9shicem39, Sa 3: 


20. Where a power is vested in a mentally incompetent 
person in the character of trustee or guardian, or the con- 
sent of a mentally incompetent person to the exercise of 
a power is necessary in the like character, or as a check 
upon the undue exercise of the power, and it appears to the 
Court to be expedient that the power should be exercised 
or the consent given, the committee of the estate, in the 
name and on behalf of the mentally incompetent person, 
under an order of the Court made upon the application of 
any person interested, may exercise the power or give the 
consent in such manner as the order directs. R.S.O. 1927, 
62°98) Sh 20399387) CP 39853. 


21. Where the Court exercises, in the name and on be- 
half of the mentally incompetent person, a power of 
appointing new trustees vested in the mentally incompet- 
ent person the Court, where it seems to be for the ment- 
ally incompetent person’s benefit and also expedient, may 
make any order respecting the property subject to the 
trust which might have been made in the same case under 
The Trustee Act, on the appointment thereunder of a new 
trustee or new trustees. R.S.O. 1927, c. 98, s. 21; 1937, 
CHS SIS, 
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Where it appears to the Court that there js Provision for 
Ree anstaliclieve that the mental incompetency of any Vihear 
mentally incompetent person so found is in its nature ?2Uty Js, 
temporary, and will probably be soon removed, and that it 

is expedient that temporary provision should be made for 

the maintenance of the mentally incompetent person, or of 

the mentally incompetent person and the members of his 
immediate family who are dependent upon him for main- 
tenance, and that any sum of money arising from or being 

in the nature of income or of ready money belonging to 

the mentally incompetent person, and standing to his 

account with a banker or agent, or being in the hands of 

any person for his use, is readily available, and may be 

safely and properly applied in that behalf, the Court may 

allow thereout such amount as may be deemed proper for 

the temporary maintenance of the mentally incompetent 

person or of the mentally incompetent person and the 
_members of his immediate family who are dependent upon 

him for maintenance, and may, instead of proceeding to 

order a grant of the custody of the estate, order or give 

liberty for the payment of any such sum of money, or any 

part thereof, to such person as under the circumstances 

of the case it may be thought proper to entrust with the 
application thereof, and may direct the same to be paid to 

such person accordingly, and when received to be applied 

and the same shall accordingly be applied in or towards 

such temporary maintenance. R.S.O. 1927, c. 98, s. 22(1); 

Porc.’ 39, ss. ote 


(2) The receipt in writing of the person to whom pay- lotto of 
ment is to be made for any money payable to him by virtue 
of an order under this section shall be a good discharge, 
and every person is hereby directed to act upon and obey 
every such order. 


(3) The person receiving any money by virtue of an Liability to 
order under this section shall pass an account thereof 
when and as the Court may direct. R.S.O. 1927, c. 98, s. Imp. Act, 


at2a3) c. 5, S. 127. 
VESTING ORDERS 


23. Where any stock is standing in the name of or is Power to 
vested in a mentally incompetent person beneficially en- Peete 
titled thereto, or is standing in the name of or vested in the 
committee of the estate of a mentally incompetent person 
so found, in trust for the mentally incompetent person, or 
as part of his property, and the committee dies intestate, 


or himself becomes a mentally incompetent person, or is 
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MENTAL INCOMPETENCY Sec. 23 
out of Ontario, or it is uncertain whether the committee is 
living or dead, or he neglects or refuses to transfer the 
stock, or to receive or pay over the dividends thereof as 
directed by an order of the Court, then the Court may 
order some fit person to transfer the stock to or into the 
name of a new committee, or of the accountant of the 
Supreme Court, or otherwise, and also to receive and pay 
over the dividends in such manner as the Court directs. 
ROD LOZ iGo Sao Loo be COs oe. 


24. Where any stock is standing in the name of or 
vested in a person residing out of Ontario, the Court upon 
proof that he has been declared a mentally incompetent 
person and that his personal estate has been vested in a 
person appointed for the management thereof according 
to the law of the place where he is residing, may order 
some fit person to make such transfer of the stock or any 
part thereof to or into the name of the person so appointed 
or otherwise, and also to receive and pay over the divid- 
ends thereof as the Court may direct. R.S.O. 1927, c. 98, 
Sua24ii 193 (ies B9usHot 


25.—(1) Where a mentally incompetent person is sole- 
ly or jointly seised or possessed of any land upon trust or 
by way of mortgage, the Court may by order vest such 
land in such person or persons for such estate and in such 
manner as the Court directs. 


(2) Where a mentally incompetent person is solely or 
jointly entitled to a contingent right in any land upon trust 
or by way of mortgage the Court may by order release 
such land from the contingent right and dispose of the 
same to such person as the Court shall direct. 


(3) An order made under subsections 1 and 2 shall have 
the same effect as if the trustee or mortgage had been sane 
and had executed a deed conveying the land for the estate 
named in the order, or releasing or disposing of the con- 
tingent right. 


(4) Where an order may be made under this section the 
Court may, if it is more convenient, appoint a person to 
convey the land or release the contingent interest, and a 
conveyance or release by such person in conformity with 
the order shall have the same effect as an order under 
subsections 1 and 2:'°R.S.0. 1927, c. 98, s. 25;°1937; ¢. 39, 
5.70) 
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26.—(1) Where a mentally incompetent person is Mentally 
solely entitled to any stock or chose in action upon trust mgompetent 
or by way of mortgage, the Court may by order vest in any Mr228¢e 
person the right to transfer or to call for a transfer of the 2ction. 
stock or to receive the dividends thereof, or vest in any 

oon the chose in action, or any interest in respect there- 

of. | 


(2) Where any person is jointly entitled with a ment- Jointly 
ally incompetent person to any stock or chose in action ™*°s'e¢ 
upon trust or by way of mortgage the Court may make an 
order vesting the right to transfer or to call for a transfer 
of the stock or to receive the dividends thereof or vesting 
the chose in action or any interest in respect thereof either 
in such person alone or jointly with any other person. 


(3) Where any stock is standing in the name of a de- Mentally 
ceased person whose personal representative is a mentally personal 
incompetent person or where a chose in action is vested in Ppresent@- 
a mentally incompetent person as the personal representa- 
tive of a deceased person, the Court may make an order 
vesting the right to transfer or to call for a transfer of the 
stock or to receive the dividends thereof or vesting the 
chose in action or any interest in respect thereof in any 


person whom the Court may appoint. 


(4) Where an order may be made under this section preneler 
the Court may, if it is more convenient, appoint some fit 53-54 Vict. 
person to make or join in making the transfer. R.S.O.“ at aaa 
1927 Je2 93782671937, c139,'sJ3. 

27.—(1) The person in whom the right to transfer or eat of 
to call for a transfer of any stock is vested may execute attorney and 
and do all powers of attorney, assurances and things to 7°" 
complete the transfer, according to the order, and the 
transfer shall be valid and effectual to all intents and pur- 
poses, and banks and other companies and their officers 
and all other persons shall be bound to obey every sucia 
order according to its terms. 


(2) After notice in writing of an order under this Act ean ilo 


it shall not be lawful for a bank or other company to trans- be bound by 
fer stock to which the order relates or pay any dividends Imp. Act, 
except in accordance with the order. R.S.O. 1927, c. 98, ¢°°5, s. 136. 


Siac i 


28. This Act and every order purporting to be made raat ay be 
under this Act shall be a full indemnity and discharge to discharge. 
any bank and other company and society and their respec- 


tive officers and servants, and all other persons for all acts 
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and things done or permitted to be done pursuant thereto 
so far as relates to any property in which a mentally in- 
competent person is interested either in his own right or as 
trustee or mortgagee, and it shall not be necessary to in- 
quire into the propriety of any order purporting to be 
made under this Act relating to any such property or the 
jurisdiction to make the same. R.S.O. 1927, c. 98, s. 28; 


193606) S9usos, 


29. The fact that an order made under this Act for 
conveying or vesting land or releasing or disposing of a 
contingent right has been founded on an allegation of the 
mental incompetency of a trustee or mortgagee, shall be 
conclusive evidence of the fact alleged in any Court upon 
any question as to the validity of the order; but this sec- 
tion shall not prevent the Court from directing a recon- 
veyance of any land or contingent right dealt with by the 
order, or from directing any party to any proceeding con- 
cerning such land or right to pay any costs occasioned by 
the order, where the same appears to have been improp- 
ery ootained. | Res.O7 1924.0. 90) 8: 205 200 th Cee oy 


30. The powers conferred by this Act as to vesting 
orders may be exercised by vesting any land, stock or 
chose in action in the trustee or trustees of any charitable 
society or in any incorporated charitable body over which 
the Court would have jurisdiction upon action duly in- 
stituted, whether the appointment of such trustee or trus- 
tees was made by instrument under a power or by the 
Court under its general or statutory jurisdiction. R.S.O. 
192 (COS is 30. 


31. The Court may make declarations and give direc- 
tions concerning the manner in which the right to any 
stock or chose in action vested under the provisions of this 
Act is to be exercised. R.S.O. 1927, c. 98, s. 31. 


32. Where the Court has jurisdiction to order a con- 
veyance or transfer of land or stock or to make a vesting 
order, an order may also be made appointing a new trus- 
tee or trustees. R.S.O. 1927, c. 98, s. 32. 


MISCELLANEOUS PROVISIONS 


33. Where there is money in any Court to the credit of 
a person who has been found or who is alleged to be a 
mentally incompetent person and such person is resident 
in Great Britain or Ireland or in any part of Canada, other 
than Ontario, upon production of an order made by a 
Superior Court exercising jurisdiction where such person 
is resident, authorizing any person to receive such money, 
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the Court may make an order for payment of such money 
to the person designated in the order to receive the same. 
R9:1O91927,e098;'s.. 333 1937):.0 390s.) 3 


34. The Court may order the costs, charges, and ex- Costs. 
penses of and incidental to orders, issues, directions, con- 
veyances, transfers, and all proceedings of whatever nat- 
ure under this Act to be paid by any party to the applica- 
tion, issue or proceeding, or out of the estate of the 
mentally incompetent person or alleged mentally incom- 
petent person, or partly in one way and partly in another. 
Be C8. S, O4° 1937, C30, Scio. 


35.—(1) Subject to the approval of the Lieutenant- Rules. 
Governor in Council, the Rules Committee may make rules 
for carrying this Act into effect and for regulating the 
costs in relation thereto, and except where inconsistent 
with the provisions of this Act or such rules, The Judica- rey. stat., 
ture Act and rules made thereunder shall apply to proceed- © 1°: 
ings under this Act. 1941, c. 55, s. 20. 


(2) Repealed. The Statute Law Amendment Act, 
1946, sec. 31. 


APPLICATION OF ACT TO PERSONS NOT MENTALLY INCOMPET- 
ENT, BUT INCAPACITATED BY MENTAL INFIRMITY 


36.—(1) The powers and provisions of this Act relat- Extension of 
3 bee 5 Act to cer- 
ing to management and administration shall apply to tain persons 
every person not declared to be mentally incompetent with pra 
regard to whom it is proved, to the satisfaction of the sobs’ *"* 
Court, that he is, through mental infirmity, arising from 
disease, age, or other cause, or by reason of habitual 
drunkenness or the use of drugs, incapable of managing 


his affairs. 


(2) The provisions of this section shall apply although Application 
the person is not a mentally incompetent person. rare 
(3) Such of the powers of this Act as are made exer- Powers of 
cisable by the committee of the estate under order of the how aerclnae 
Court shall be exercised in the cases provided for by sub- Siam” 
section 1 by such person, in such manner, and with or 
without security, as the Court may direct, and any such 
order may confer upon the person therein named author- 
ity to do any specified act or exercise any specified power, 
or may confer a general authority to exercise on behalf 
of the person to whom the order relates until further 
order, all or any such powers without further application 


to the Court. 


98 (Chap: 110 MENTAL INCOMPETENCY Sec. 36(4) 
vont page (4) Every person appointed to do any such act or 
aa exercise any such power shall be subject to the jurisdiction 
53-54 Vict., and authority of the Court as if such person were the 
s. 116 (1) committee of the estate of a mentally incompetent person 
Pan Oi ot., so declared. 

C2nOo: 

s. 27 (4). (5) Section 11 shall apply to the cases provided for by 
Application _ subsection 1, and the person in respect of whom the order 


Proceedings 
on applica- 
tion to 
discharge 
order. 


is made, and any person aggrieved or affected by the order 
shall have the like right to appeal therefrom as is provided 
for by section 5. R.S.O. 1927, c. 98, s. 36. 


(6) Upon application at any time after the expiration 
of one year from the date of the order by which a person 
has been declared incapable of managing his affairs under 
subsection 1, or sooner by leave of the Court, the like pro- 
ceedings may be taken and the like order made as pro- 
vided in section 9 in the case of a person who has been 
declared a mentally incompetent person. 1929, c. 32, s. 2; 
1937, c. 39, s. 3; 1946 amendment. 
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CHAPTER 106 


The Surrogate Courts Act 
INTERPRETATION 


1. In this Act —= Arvada 
on. 


(a) “Administration” shall include all letters of ad- “Aaminis- 
ministration of the effects of deceased persons, “?"°"” 
whether with or without the will annexed, and’ 
whether granted for general, special or limited 
purposes; 

(b) “Common form business” shall mean the business “common 
of obtaining probate or administration where 7oumpust 
there is no contention as to the right thereto, 
including the passing of probate and administra- 
tion through a surrogate court when the contest 
is terminated, and all business of a non-conten- 
tious nature to be taken in a surrogate court in 
matters of testacy and intestacy not being pro- 
ceedings in any suit, and also the business of 
lodging caveats against the grant of probate of 
administration; 


(c) “County” shall include provisional judicial dis- “county.” 
trict; 

(d) “Matters and causes testamentary” shall include “Matters 
all matters and cause relating to the grant and testamen- 
revocation of letters probate of wills or letters ‘"Y- 


of administration; 


(e) “Will” shall include a testament, and all other «win.” 
testamentary instruments of which probate may 
besegranted,, R.S.0,.1927,..¢,.94, 6. 1 


SURROGATE COURTS 


2. There shall be in and for every county a court of A surrogate 
record to be styled “The Surrogate Court of the County us 
(or united Counties or District) of ” (inserting the Cun’: 
name of the county or united counties or district). R.S.O. 


1927, c. 94, s. 2. 


3, Every such court shall be provided with a suitable Seal. 
seal to be approved of by the Lieutenant-Governor. R.S.O. 


1927, c. 94, s. 3. 
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4. The sittings of the court shall be held in the county 
town and shall be presided over by the judge thereof. 
R.S.O. 1927, c. 94, s. 4. 


JUDGES 


5. The judge of the surrogate court shall be appointed 
by the Lieutenant-Governor in Council, and shall hold 
office during good behaviour and residence in the county 
for which he is appointed, and shall be subject to be 
removed by the Lieutenant-Governor in Council for in- 
ability, incapacity or misbehaviour established to his 
satisfaction. R.S.O. 1927, c. 94, s. 5. 


6.—(1) In case of a vacancy in the office or of the 
illness or absence, or at the request in writing, of the 
judge of the surrogate court of any county or district, 
any judge who has authority to preside over any county 
or district court or any barrister of ten years’ standing, 
on the request in writing of the judge of the surrogate 
court or of the Attorney-General for Ontario, may act as 
judge of the surrogate court. 19438, c. 28, s. 38. 


(2) Except in the case of a vacancy, where a judge 
so acts he shall not be entitled to the fees, unless with 
the consent of the judge of the surrogate court. 


(3) Where a judge of a county court, who is also 
judge of the surrogate court, vacates his county court 
judgeship, unless the Lieutenant-Governor in Council 
othewise directs, he shall thereby vacate his judgeship of 
the surrogate court. R.S.O. 1927, c. 94, s. 6. 


7. Every judge of a surrogate court, before entering 
upon the duties of his office, shall take and subscribe the 
following oath before some person appointed by the 
Lieutenant-Governor to adminster the same, that is to 
say: 


aay do swear that I will truly and faithfully, 
according to the best of my skill and knowledge, execute the 
duties, powers and trusts of Judge of the puosals Court of 
the County (or United Counties or District), of 


So help me God.” 
RS:Ol1927 eons, 


8. The judge of the surrogate court of a county form- 
ing part of a county court district may exercise and 
perform in any part of such district any power or duty 
assigned to the judge of a surrogate court by any statute 
onOntario., 1937, cot); 8.2, part. 
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SURROGATE CLERK AND REGISTRARS 
9. Repealed. 1946 amendment. 


10. There shall be a registrar for every court who Registrar. 
shall be appointed by the Lieutenant-Governor in Council. 
Tra Onto; Cy 94.'s. 9. ) 


11. Every registrar, before entering upon the duties of ree a 
his office, shall take and subscribe the following oath: 


ce 


: , do swear that I will diligently and faith- 
fully execute the office of Registrar of the Surrogate Court of 
the , and that I will not knowingly permit or 
suffer any alteration, obliteration or destruction to be made or 
done, of any will or testamentary paper, or other document or 
paper committed to my charge. So help me God.” 


Re toate G. Jes) LU: 


12. Every registrar, before entering upon the duties egrets ie 
of his office, shall furnish such security as may be required registrars. 
by the Lieutenant-Governor in Council for the due per- 
formance of the duties of his office, and the provisions of 
The Public Officers Act, relating to the giving of security, Re ae 


shall apply to such security. R.S.O. 1927, c. 94, s. 11. 


13.—(1) The registrar shall keep his office in the Registrar's 
court house of the county, and a room therein shall be 
provided for that purpose, and, in the event of there being 
no available room therein, then at such place in the 
county town as the judge directs. 


(2) The registrar of the surrogate court of the County @unty of 


of Essex may keep an office in some convenient place in ssex. 
the city of Windsor, subject to such arrangements as the 
county council of the County of Essex may assent to, and 
subject also to the approval of the Lieutenant-Governor 

in Council. R.S.O. 1927, c. 94, s. 12. 


14. The office of the registrar shall be a depository Depository 
for all wills of living persons given to him for safe es living 
keeping, and the registrar shall receive and keep the same 
upon payment of such fees and under such regulations 
as may be prescribed by the surrogate court rules. R.S.O. 


1927, c. 94, s. 13. 
] Preservation 


15. The registrar shall file and preserve all original ¢ffestamen- 
wills of which probate or letters of administration with ay ae 
the will annexed are granted, and all other papers used papers, etc. 
in any matter in his court, subject to such regulations 
as may be prescribed by the surrogate court rules. R.S.O. 


1927, c. 94, s. 14. 
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16. On the third day of every month, or oftener if 
required by the surrogate court rules, every registrar 
shall transmit by mail to the Registrar of the Supreme 
Court a list, in such form and containing such particulars 
as may be prescribed by such rules, of the grants of pro- 
bate and administration made by his court up to the last 
day of the preceding month, and he shall in like manner 
make a return of every revocation of grant of probate or 
administration. R.S.O. 1927, c. 94, s. 15; 1946 amendment. 


17. A registrar shall not for fee or reward draw or 
advise upon any will, or upon any paper or document 
connected with the duties of his office, for which a fee is 
not expressly allowed to him by the tariff. R.S.O. 1927, 
c. 94, s. 16; 1946 amendment. . 


(Note—For returns by Registrars of Surrogate 
Courts, see The Public Officers Act.) 


JURISDICTION AND POWERS OF THE SURROGATE COURTS 


18. Subject to the provisions of The Judicature Act, 
all jurisdiction and authority in relation to matters and 
causes testamentary, and in relation to the granting or 
revoking probate of wills and letters of administration of 
the property of deceased persons, and all matters arising 
out of or connected with the grant or revocation of grant 
of probate or administration, shall be vested in the sev- 
eral surrogate courts. R.S.O. 1927, c. 94, s. 17. 


19, An action for a legacy or for the distribution of a 
residue shall not be entertained by any surrogate court. 
RESOV192 F) 94628: 


20. Letters of administration shall not be granted toa 
person not residing in Ontario, but this shall not apply to 
resealing letters under section 72. R.S.O. 1927, c. 94, 
Sd. 


21. Letters probate shall not be granted to a person 
not resident in Ontario or elsewhere in the British Dom- 
inions, unless such person shall have given the like 
security as is required from an administrator in case of 
intestacy, unless in the opinion of the judge, such security 
should, under special circumstances, be dispensed with or 
be reduced in amount. R.S.O. 1927, c. 94, s. 20. 


22.—(1) The granting of probate or letters of ad- 
ministration shall belong to the surrogate court of the 
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county in which the testator or intestate had at the time 
of his death his fixed place of abode. 


(2) If the testator or intestate had no fixed place of where de- 
abode in, or resided out of Ontario at the time of his cocgny pad 
death, the grant may be made by the surrogate court of ™ Ontario. 
any county in which the testator or intestate had prop- 
erty at the time of his death. 


(3) In other cases the granting of probate or letters wnen any 
of administration shall belong to the surrogate court of frake grant. 
enrecounvy. ” S.0.. 1927, 6. 94's, 21. 


23. Where the person or one of the persons entitled where sur- 
to apply for probate of a will or for letters of administra- is eon: 
zion is judge of the court having jurisdiction in the matter, 
and he does not renounce, application by him for such 
probate or letters, and any subsequent application in the 
matter of the estate by him or by any other person may 
be made to the judge of the surrogate court for an 
adjoining county, who shall have the same authority as 
to such application, and generally in all matters con- 
nected with the estate, as if he were the judge of the 
surrogate court having jurisdiction, and he shall be 
entitled to the same fees, to be paid in stamps if his fees 
have been commuted, as he would have been entitled to 
if the application had been made or proceedings had been 
taken in the court of which he is judge. R.S.O. 1927, 

G) 94 S922: 


24. Letters probate and letters of administration Effect of pro- 
granted by a surrogate court not having jurisdiction to letters 
erant the same shall, nevertheless, until revoked, have AG 
the same force and effect as if they had been granted by a jurisdiction. 
surrogate court having jurisdiction. R.S.O. 1927, c. 94, 


S008. 


25. Letters probate and letters of administration shall Eettect ae 


have effect in all parts of Ontario. R.S.O. 1927, c. 94, aaminis- 
s. 24. tration. 


POWER TO TRY BY JURY 


26.—(1) The court may cause any question of fact Trialoft 
arising in any proceeding therein to be tried by a jury fact by oe 
before the judge of the court, and such trial shall take /U"Y: 
place at some ensuing sittings of the county court for 
the county, and be conducted in the same manner as 
other trials by jury in such court, and the parties shall 
be entitled to their right of challenge, and, for all pur- 
poses of, or incidental to the trial of questions of fact 
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by a jury, the court and the judge thereof shall have 
the same jurisdiction, power and authority in all respects 
as belong to the county courts, and the judges thereof, for 
like purposes. 


(2) The question directed to be tried by a jury shall 
be reduced into writing in such form as the court directs. 
RS:Op 12 we vos sm! 


27.—(1) Whether any suit or other proceeding is or is 
not pending in the court with respect to any probate or 
administration, every surrogate court may, on motion or 
otherwise in a summary way, order any person to produce 
and bring before the registrar, or otherwise as the court, 
may direct, any paper or writing being or purporting to 
be testamentary which is shown to be in the possession or 
under the control of such person. 


(2) If it is not shown that such paper or writing is in 
the possession or under the control of such person, but it 
appears that there are reasonable grounds for believing 
that he has knowledge of any such paper or writing, the 
court may direct such person to attend for the purpose 
of being examined in open court or before the registrar, 
or such person as the court may direct, or upon interroga- 
tories respecting the same, and to produce and bring in 
such paper or writing, and such person shall be subject 
to the like process in case of default in not attending or 
in not answering questions or interrogatories or not 
bringing in such paper or writing, as he would have been 
subject to if he had been a party to a suit in the court 
and had made such default, and the costs of such motion 
or other proceeding shall be in the discretion of the court. 
oO lO Cy ot. Ss. oO: 


28.—(1) Any contentious cause or proceeding may be 
removed into the Supreme Court by order of a judge of 
such Court if it is of such a nature and of such importance 
as to render it proper that the same should be disposed of 
by the Supreme Court, and the property of the deceased 
exceeds $2,000 in value. 


(2) The judge may impose such terms as to payment 
of or security for costs or otherwise as he may deem just. 


(3) The judgment of the Supreme Court in any cause 
or proceeding so removed shall be certified to the registrar 
of the surrogate court from which the cause or proceeding 
was removed. R.S.O. 1927, c. 94, s. 27. 
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APPEALS 


29.—(1) Any party may appeal to the Court of Appeal Appeal to 
from an order, determination or judgment of a surrogate Appeal in 
court, in any matter or cause when the value of the prop- 
erty aifected by such order, determination or judgment 
exceeds $200. 


(2) A motion for a new trial after a trial by jury shall New trial. 
be deemed an appeal, 


(3) An appeal shall also lie to a judge of the Supreme Appeal ow 


Court from any order, decision or determination of the counts, adju- 
. : dication of 
judge of a surrogate court, on the taking of accounts or claim, or 

- upon an adjudication as to a claim or demand or as to the outitie hee 
title to any property if the amount involved exceeds $200, 272eu'3560. 
provided that notice of any such appeal taken by any 

person shall be served within fourteen days from the date Proviso. 

of service upon him of a copy of the order, decision or 
determination and every such appeal shall be upon seven 

clear days’ notice and shall be returnable within one month 

from the date of service of such copy of the order, decision 


or determination. R.S.O. 1927, c. 94, s. 28; 1941, c. 58, s. 1. 


(4) A copy of any order, decision or determination 3(ay*.2° 
mentioned in subsection 3 shall be served upon such per- 
sons as the judge of the surrogate court may direct by 
prepaid registered mail or in such other manner as the 
judge may determine. 1941, c. 58, s. 1. 


Enlargement 


(5) A judge of the Supreme Court may enlarge the of time. 
time prescribed by this section for doing any act or taking 
any proceeding and this power may be exercised although 
the application is made after the expiration of the time 
prescribed. 1941, c. 58, s. 1. 


PRACTICE 


Proofs to lead grant 
Where de- 


30.—(1) On every application for probate of a will or ccasea 
for letters of administration where the deceased was 7esided in 
resident in Ontario at the time of his death, his place of , .4.vit as 
abode at the time of his death shall be made to appear to place, 
by affidavit of the person or one of the persons making 
the application, and thereupon and upon proof of the 
will, or in case of intestacy, upon proof that the deceased 


died intestate, probate of the will or letters of administra- 


tion, as the case may be, may be granted. Death or 
(2) Where upon the application for probate of the witnesses 


will of a person who, at the time of the execution of the member of 


will, was a member of the forces or was a mariner OF mariner. 
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seaman at sea or in the course of a voyage, it appears 
that the witnesses are dead or are incompetent, or that 
the whereabouts of the witnesses, or either of them, is 
unknown, the judge of the surrogate court to whom 
such application is made, may accept such evidence as he 
may consider satisfactory as to the validity and proper 
execution of such will notwithstanding anything contained 
in this Act or in the rules or regulations of the surrogate 
court to the contrary. 1946 amendment. 


(2a) In subsection 2 ‘‘member of the forces’’ shall 
mean a member of the naval, military or air forces of 
Canada who, having been placed on active service or 
called out for training, service or duty, is serving in any 
of such forces. 1946 amendment. 


(3) No probate or letters of administration shall be 
granted unless and until the judge is satisfied that there 
is no undervaluation of the estate of which probate or 
administration is being sought. 


(4) In cases where there is a necessity for the speedy 
issue of probate or administration and there is difficulty 
in ascertaining the true valuation of an estate, the judge 
may report the same to the Treasurer of Ontario, and 
such probate or administration may be issued upon the 
written consent of the Treasurer or someone authorized 
by him to consent in such cases. 


(5) Repealed 1942, c. 34, s. 37. 


(6) Subject to the approval of the Lieutenant-Gov- 
ernor in Council, the Rules Committee may make rules 
and regulations for the better carrying out of the provi- 
sions of subsections 3 and 4. The Statute Law Amend- 
ment Act, 1946, sec. 54. 


31. On every application for probate of a will or for 
letters of administration where the deceased had no fixed 
place of abode in or resided out of Ontario at the time 
of his death, the same shall be made to appear by affidavit 
of the person or one of the persons making the applica- 
tion, and that the deceased died leaving property within 
the county to the surrogate court of which the application 
is made, or leaving no property in Ontario, as the case 
may be, and that notice of the application has been pub- 
lished at least three times successively in the Ontario 
Gazette, and thereupon and upon proof of the will or, in 
case of intestacy, upon proof that the deceased died in- 
testate, probate of the will or letters of administration, 
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as awe case may be, may be granted. R.S.O. 1927, c. 94, 
S. OV, 


32. The affidavit as to the place of abode and property Conclusive- 
of the deceased under sections 30 and 31, for the purpose amdavits. 
of giving a particular court jurisdiction shall be conclusive 
for the purpose of authorizing the exercise of such juris- 
diction and no grant of probate or administration shall 
be liable to be recalled, revoked or otherwise impeached 
by reason that the deceased had no fixed place of abode 
within the particular county, or had not property therein 
at the time of his death, but in case it is made to appear whee 
to the judge of a surrogate court before whom the applica- be stayed. 
tion is pending, that the place of abode of the deceased, 
or the situation of his property, has not been correctly 
stated in the affidavit, the judge may stay all further 
proceedings and make such order as to the costs of the 
proceedings before him as he may deem just. R.S.O. 

Zt C. 94. S. 31, 


33. Where application is made for letters of adminis- Sec Hee 
tration by a person not entitled to the same as next of obtaining 
kin of the deceased, an order shall be made requiring the ay not 
next of kin, or others having or pretending interest in the to intestate: 
property of the deceased, resident in Ontario, to show 
cause why the administration should not be granted to 
_the person applying therefor; and if neither the next of 
kin nor any person of the kindred of the deceased resides 
in Ontario, a copy of the order shail be served or pub- 
lished in the manner prescribed by the surrogate court 


rules. R.S.O. 1927, c. 94, s. 32. 


34,—(1) If the next of kin, usually residing in Ontario Temporary. 
and regularly entitled to administer, is absent from On- ton in es 
tario, the court having jurisdiction may grant a temporary 
administration to the applicant, or to such other person 
as the court thinks fit, for a limited time, or subject to 
be revoked upon the return of such next of kin to Ontario. 

(2) The administrator so appointed shall give such repre ay iY 
security as the court directs, and shall have all the rights 
and powers of a general administrator, and shall be sub- 
ject to the immediate control of the court. R.S.O. LOZT, 

G94, Sroo. 


35. Subject to the provisions of subsection 3 of section Quebec, 
72, a notarial will made in the Province of Quebec may wills. 
be admitted to probate without the production of the 
original will upon filing a notarial copy thereof together 
with the other proper proofs to lead grant. 1979 4c.. 2a: 

s. 4(1). 
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Notice of Applications 


36. Notice of every application for the grant of pro- 
bate or administration shall be transmitted by the regis- 
trar, by registered post, to the Registrar of the Supreme 
Court by the next post after the application, and the 
notice shall specify the name and description or addition, 
if any, of the deceased, the time of his death, and the 
place of his abode at his decease, as stated in the affidavits 
made in support of the application, and the name of the 
person by whom the application is made, and such other 
particulars as may be prescribed by the surrogate court 
rules. R.S.O. 1927, c. 94, s. 34; 1946 amendment. 


37. Unless upon special order of the court, no probate 
or administration shall be granted until the registrar has 
received a certificate, under the hand of the Registrar of 
the Supreme Court, that no other application appears to 
have been made in respect of the property of the deceased, 
which certificate the Registrar of the Supreme Court 
shall forward as scon as may be to the registrar. R.S.O. 
1927, c. 94, s. 35; 1946 amendment. 


38. All notices in respect of applications shall be filed 
and kept by the Registrar of the Supreme Court. R.S.O. 
1927, c. 94, s. 36; 1946 amendment. 


39. The Registrar of the Supreme Court shall, with 
reference to every such notice, examine all notices of such 
applications received from the several registrars, so far as 
appears to be necessary to ascertain whether or not 
application for probate or administration in respect of the 
property of the deceased has been made in more than one 
surrogate court, and he shall communicate with the 
registrars as occasion may require in relation to such 
applications. R.S.O. 1927, c. 94, s. 37; 1946 amendment. 


40.—(1) Where it appears by the certificate of the 
Registrar of the Supreme Court that application for pro- 
bate or administration has been made to two or more 
surrogate courts, the judges of such courts respectively 
shall stay proceedings therein, leaving the parties to apply 
to a judge of the Supreme Court for such direction in the 
matter as he may deem necessary. 


(2) On application made to such judge he shall in- 
quire into the matter in a summary way and adjudge 
and determine what surrogate court has jurisdiction. 


(3) The judge may order costs to be paid by any of 
the applicants, and the order shall be enforced by the 
Suoreme Court. 
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(4) The determination of the judge shall be final and Judge's deci- 
conclusive, and the Registrar of the Supreme Court shall, final. 
without delay, transmit a certified copy of the judge’s 
order to the registrars of the surrogate courts wherein 
such applications were made. R.S.O. 1927, c. 94, s. 38; 

1946 amendment. 


Caveats 


41. Caveats against the grant of probate or adminis- /°48!"2- 
tration may be lodged with the Registrar of the Supreme 
Court or with the registrar of any surrogate court. 
R.S.O. 1927, c. 94, s. 39; 1946 amendment. 


42. Upon a caveat being lodged, the registrar shall Notice of 
without delay send a copy thereof to the Registrar of 
the Supreme Court to be entered among the caveats 
lodged with him, and, upon notice of an application 
being received from the registrar of a surrogate court 
under section 36, the Registrar of the Supreme Court 
shall without delay forward to him notice of any caveat 
that has been so lodged touching such application, and 
the notice shall accompany or be embodied in the certifi- 
cate mentioned in section 37. R.S.O. 1927, c. 94, s. 40; 
1946 amendment. 


Proof of Wills in Solemn Form 


43. Where proceedings are taken for proving a will in Citation of of 
solemn form, or for revoking the probate of a will on the interested. 
ground of the invalidity thereof, or where in any other 
contentious cause or matter the validity of a will is dis- 
puted, all persons having or pretending to have any 
interest in the property affected by the will may, subject 
to the provisions of this Act and to the surrogate court 
rules, be summoned to see the proceedings, and may be 
permitted to become parties, subject to such rules and 
to the discretion of the court. R.S.O. 1927, c. 94, s. 41. 


Executors 


44, The court having jurisdiction may summon any ee to 
person named executor of any will to prove, or refuse renounce. 
to prove, such will, and to bring in inventories and to do Imp, 21 Hen. 
every other thing necessary or expedient concerning, hema «=~ 


Games ehis.On 1027, ¢.. 94,1825 


45. When an executor survives the testator, but dies pat Re i 
without having taken probate, and when an executor Is ee to 
summoned to take probate, and does not appear his right 
in respect of the executorship shall wholly cease, and 
the representation to the testator, and the administra- 


tion of his property, shall and may, without any further 
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renunciation, go, devolve, and be committed in like man- © 


ner as if such person had not been appointed executor. 
R.S.O. 1927, c. 94, s. 48. 


Infant Hxecutors 


46. Where an infant is sole executor, administration 
with the will annexed shall be granted to the guardian of 
such infant, or to such other person as the court shall 
think fit, until such infant shall have attained the full 
age of twenty-one years, at which period, and not before, 
probate of the will may be granted to him. R.S.O. 1927, 
c. 94, s. 44. 


47. The person to whom such administration is 
granted shall have the same powers as an administrator 
has by virtue of an administration granted to him durante 
minore aetate of the next of kin. R.S.O. 1927, c. 94, s. 45. 


COPIES OF WILLS 


48. An official copy of the whole or any part of a 
will, or an official certificate of the grant of any letters of 
administration, may be obtained from the registrar on 
payment of the prescribed fees. R.S.O. 1927, c. 94, s. 46. 


ADMINISTRATION PENDENTE LITE 


49. Pending an action touching the validity of the 
will of any deceased person, or for obtaining, recalling or 
revoking any probate or grant of administration, the 
surrogate court having jurisdiction to grant administra- 
tion in the case of intestacy may appoint an administrator 
of the property of the deceased person, and the adminis- 
trator so appointed shall have all the rights and powers 
of a general administrator other than the right of dis- 
tributing the residue of the property; and every such 
administrator shall be subject to the immediate control 
and direction of the court, and the court may direct that 
such administrator shall receive out of the property of 
the deceased such reasonable remuneration as the court 
may deem proper. R.S.O. 1927, c. 94, s. 47. 


POWERS AND DUTIES OF EXECUTORS, ADMINISTRATORS AND 
GUARDIANS 


Generally 
50.—(1) Subject to the provisions of subsection 3, 
where a person dies intestate, or the executor named in 
his will refuses to prove the same, administration of the 
property of the deceased may be committed by the sur- 
rogate court having jurisdiction, to the husband, or to the 
wife, or to the next of kin, or to the wife and next of 
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kin, as in the discretion of the court shall seem best, and 
where more persons than one claim the administration 
as next of kin who are equal in degree of kindred to the 
deceased, or where only one desires the administration as 
next of kin, where there are more persons than one of 
equal kindred the administration may be committed to 
such one or more of such next of kin as the court may 
think fit. 


(2) Subject to subsection 3, where a person dies Appointment 


wholly intestate as to his property, or leaving a will affect- °f parties 
‘ : i ( interested. 
ing property, but without having appointed an executor 
thereof, or an executor willing and competent to take 
probate and the persons entitled to administration, or a 
majority of such of them as are resident in Ontario, 
request that another person be appointed to be the ad- 
ministrator of the property of the deceased, or of any part 

of it, the right which such persons possessed to have 
administration granted to them in respect of it shall 
belong to such person. 


(3) Where a person dies wholly intestate as to his Paws és 


property, or leaving a will affecting property, but with- appoaren 


out having appointed an executor thereof. willing and trator under 
competent to take probate, or where the executor was cumstances. 
at the time of the death of such person resident out of 

Ontario, and it appears to the Court to be necessary or 
convenient by reason of the insolvency of the estate of 

the deceased, or other special circumstances, to appoint 

some person to be the administrator of the property of 

the deceased, or of any part of such property, other than 

the person who if this subsection had not been enacted 

would have been entitled to the grant of administration, it 

shall not be obligatory upon the court to grant adminis- 

tration to the person who if this subsection had not been 

enacted would have been entitled to a grant thereof, but 

the court may appoint such person as the court thinks 

fit upon his giving such security as the court directs, and 

every such administration may be limited as the court 

thinks fit. ' 

(4) A trust company may be appointed as administra- Sere 
tor under subsection 2 or subsection 3, either alone or ae 
jointly with another person. R.S.O. 1927, c. 94, s. 48. 

After grant 


51, After a grant of administration no person other ¢yxanwinis- 
than the administrator or executor shall have power to eee we 
sue or prosecute any action, or otherwise act as executor act as 
of the deceased as to the property comprised in or affected 
by such grant or administration, until such administration - 
has been recalled or revoked. R.S.O. 1927, c. 94, s. 49. 
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52. A person entitled to letters of administration to 
the property of a deceased person shall be entitled to take 
out such letters limited to the personal estate of the de- 
ceased, exclusive of the real estate. R.S.O. 1927, c. 94, 
s. 50. 


Inventories 


53.—(1) The person applying for a grant of probate, 
or administration, shall, before the same is granted, make 
or cause to be made and delivered to the registrar a true 
and perfect inventory verified by the oath of the applicant 
of all the property which belonged to the deceased at the 
time of his death. 


(2) When after the grant of probate, or letters of 
administration, any property belonging to the deceased 
at the time of his death, and not included in such inven- 
tory, is discovered by the executor, or administrator, he 
shall, within six months thereafter, make and deliver 
to the registrar an inventory, duly verified by oath, of 
such newly discovered property. 


(3) Where the application or grant is limited to part 
only of the property of the deceased it shall be sufficient 
to set forth in such inventory the property intended to 
be affected by such application or grant. R.S.O. 1927, c. 
94, s. 51. 


54. Where after a grant has issued out of the surro- 
gate court the value of the estate has been increased for 
succession duty purposes, the executor or administrator 
shall forthwith pay to the registrar of the surrogate court 
from which the grant issued, the additional fees that 
would have been payable at the time of the issue had 
the value of the estate been placed at the amount to which 
it has been so increased, and the registrar shall account 
for such additional fees in the same manner as if the 
same had been paid at the time of the issue of the grant. 
1029 OCH 25.08: 42). 


Executor Renouncing 


55. Where a person renounces probate of the will of 
which he is appointed an executor his rights in respect 
of the executorship shall wholly cease, and the representa- 
tion to the testator and the administration of his property 
shall and may, without any further renunciation, go, 
devolve and be committed in like manner as if such person 
had not been appointed executor. R.S.O. 1927, c. 94, s. 53. 
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(NotE—As to removal of executors, see The Trustee Rev. Stat, 
Act.) sac 


Sureties 


56. Except where otherwise provided by law, every Bonds. 
person to whom a grant of administration, including ad- 
ministration with the will annexed, is committed shall 
give a bond to the judge of the surrogate court by which 
the grant is made, to enure for the benefit of the judge of 
the court for the time being, or in case of the separation 
of counties, to enure for the benefit of any judge of a 
surrogate court to be named by the Supreme Court for 
that purpose, with a surety or sureties as may be re- 
quired by the judge, conditioned for the due collecting, 
getting in, administering and accounting for the property 
of the deceased, and the bond shall be in the form pre- 
scribed by the surrogate court rules, and in cases not 
provided for by the rules, the bond shall be in such form 
as the judge may by special order direct. R.S.O. 1927, c. 
94, s. 54. 


57. It shall not be necessary for the Government of when secur- 
Ontario or any department thereof or any Provincial aired sad 
Commission or Board created under any Act of this 
Legislature to give any security for the due performance 
of its duty as executor, administrator, trustee, committee, 
or in any other office to which it may be appointed by 
order of the court or under the provisions of any statute. 


One 1OY, Si 2. 
58.—(1) The bond shall be in a penalty of double the Penaity in 


amount under which the property of the deceased has andes ee 
been sworn, unless the judge directs that the same shall fie e? 
be reduced, and the judge may also direct that more sureties. 
bonds than one may be given so as to limit the liability 

of any surety to such amount as the judge deems proper. 

(2) The amount of the security may from time to When ot 
time be reduced by the judge to double the amount of security may 
the property remaining in the hands of the administrator, °° *°*"°°* 
according to the last audit of his accounts by the judge. 


R.S.O. 1927, c. 94, s. 55. 


A . ‘ 1 Way, Power of 
59. The judge on application made in a summary way, ee 


and on being satisfied that the condition of the bond has courts as to 
been broken, may order the registrar to assign the bond tends 
to some person to be named in the order, and such person 
shall thereupon be entitled to sue on the bond in his own 
name, as if the same had been originally given to him, and 


shall recover thereon, as trustee for all persons interested, 
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the full amount recoverable in respect of any breach of 
the condition of the bond. R.S.O. 1927, c. 94, s. 56. 


60. The oaths to be taken by executors, administrators 
and guardians, and the bonds or other security to be 
given by administrators and guardians, and probates, 
letters of administration and letters of guardianship shall 
require the executor, administrator or guardian to render 
a just and full account of his executorship, administration 
or guardianship only when thereunto lawfully required. 
R.SOPtOe (Cvroe sta, 


61.—(1) Where a surety for an administrator or 
guardian dies or becomes insolvent or where for any other 
reason the security furnished by an administrator or 
guardian becomes inadequate or insufficient, the Judge 
may require other or additional security to be furnished, 
and if the same is not furnished as directed by the judge 
he may revoke the grant of administration or letters of 
guardianship. 


(2) The order may be made by the judge sua sponte 
or on the application of any person interested. R.S.O. 
1927, c. 94, s. 58. 


62.—(1) Where a surety for an administrator or 
guardian desires to be discharged from his obligation, or 
where an administrator or guardian desires to substitute 
other security for that furnished by him, the judge may 
allow other security to be furnished in lieu of that of 
such surety or of the security so furnished, on such terms 
as to the judge may seem proper, and may direct that, 
on the substituted security being furnished and, if the 
judge so directs, the accounts of the administrator or 
guardian being passed, the surety or sureties be dis- 
charged. 


(2) The application may be made ex parte or on 
such notice as the judge directs. R.S.O. 1927, c. 94, s. 59. 


63. Where an executor or administrator has passed his 
final account and has paid into court or distributed the 
whole of the property of the deceased which has come to 
his hands, the judge may direct the bond or other secur- 
ity furnished by the executor or administrator to be 
delivered up to be cancelled. R.S.O. 1927, c. 94, s. 60; 
Te30 ne lei se Sie 
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64. Where an executor or administrator has pro- Cancellation 
duced evidence to the satisfaction of the judge that the ogparaen,. 
debts of the deceased have been paid and the residue of {05,)7.dis-_. 
the estate duly distributed, the judge may make an order °*@*e. 
Girecting the bond or other security furnished by the 
executor or administrator to be delivered up to be can- 
celled, but where an infant was or is entitled to any part 
of the estate under such distribution the order shall not 
be made until after such notice as the judge may direct 
has been given to the Official Guardian, and where any rey. Stat., 
_ person who is a patient in an institution under The Mental © 322: 
Hospitals Act was or is entitled to any part of the estate 
under such distribution, the order shall not be made until 
after like notice has been given to the Public Trustee. 

R.5.0. 1927, c. 94, s. 61; 1930, c. 21, s. 8(1). 


(NoTE—As to bonds of guarantee companies, see The rev. stat., 
Guarantee Companies Security Act.) c. 263. 


Contestation of Claims Against Estate 


65.—(1) Where a claim or demand is made against notice or 
the estate of a deceased person, or where the personal Centestation 
representative has notice of such claim or demand, he 28ainst 
may serve the claimant with a notice in writing that he 
contests the same in whole or in part, and, if in part, stat- 
ing what part and also referring to this section. R.S.O. 

192.0. 94,08. 62:(1). 

(2) Within thirty days after the receipt of the notice application 
of contestation mentioned in subsection 1, or within three ii.ing 
months thereafter if the judge of the surrogate court °2!™. 
on application so allows, the claimant may apply to the 
judge of the surrogate court for an order allowing his 
claim and determining the amount of it, and the judge, 
shall hear the parties and their witnesses and shall make 
such order upon the application as he may deem just, and 
if such claimant does not make such application he shall 
be deemed to have abandoned his claim and the same 
shall be forever barred. 1933, c. 63, s. 2. 

(3) Where the claim is within the jurisdiction of the caim witnin 
division court the application shall be made to a judge taNigor” 
of a division court in which an action for the recovery of ©°Urt. 
the claim might be brought, and shall be heard by the 
judge at the sittings of such court, unless the claimant 
and the personal representative consent to the applica- 
tion being made to the judge of the surrogate court, and 
in that case the application may be made to him. 
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(4) Not less than seven days’ notice of the application 
shall be given to the personal representative, and where 
the application is to be made to the judge of the surrogate 
court, shall also be given to the Official Guardian if infants 
are concerned, and to such, if any, of the persons bene- 
ficially interested in the estate as the judge may direct. 


(5) Where the application is made to the judge of 
the surrogate court, in addition to the persons to whom 
notice has been given, any other person who is inter- 
ested in the estate shall have the right to be heard and 
to take part in the proceedings. 


(6) Where the claim, or the part of it which is con- 
tested, amounts to $800 or more, instead of proceeding 
as provided by this section, the judge shall, on the applica- 
tion of either party, or of any of the parties mentioned in 
subsection 5, direct the creditor to bring an action for the 
recovery or the establishment of his claim, on such terms 
and conditions as the judge may deem just, and pro- 
vided that the claimant and the personal representative 
may consent to have the trial before the judge of the 
surrogate court and in that case the trial shall take place 
and be disposed of before the surrogate court judge under 
this section. 


(7) Where the claim is within the jurisdiction of the 
division court the fees and costs shall be according to the 
tariff of that court and in other cases the fees payable 
to the judge of the surrogate court and to the registrar 
shall be the same as are allowed on an audit in an estate 
of a value equal to the amount of the claim or so much 
thereof as is contested, and the fees to be allowed to 
counsel or solicitors shall be fixed and determined by the 
surrogate judge having regard to the amount involved 
and the importance of the contest. 


(8) Where an appeal lies, if the personal representa- 
tive does not appeal from the order, the Official Guardian 
or any person beneficially interested in the estate may, 
by leave of a judge of the Supreme Court, appeal there- 
from. 


(9) Where the claimant or the personal representa- 
tive appeals, the Official Guardian, and any person bene- 
ficially interested in the estate, may, by leave of the court 
which hears the appeal, appear and be heard. 


(10) The provisions of this section shall apply, not- 
withstanding that the claim or demand is not presently 
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payable, and that, for that reason, an action for the re- 
covery of it could not be brought. 


(11) The judge may order the issue of a commission Application 
to take the testimony of any person or party residing out allowing 


of Ontario. commission. 


(12) The judge may make an order for the taking of Judge may 
the evidence of any material and necessary witness, resid- 73k¢ 2" 
ing in Ontario, who is sick, aged or infirm or is about to 22pcinting 
leave Ontario de bene esse and provide to whom notice a 
of such examination is to be given. i 

(13) A subpoena may be issued to enforce the attend- Right Ag 
ance of witnesses to give evidence on any proceeding poenias out 
under this section. ak 


(14) The provisions of the rules of the Supreme Court Rules of 
so far as the same are applicable shall apply to every Court shall 
application for such commission or order for examination; *??” 
the issue, execution, enforcement and return thereof and 
the judge shall have power to award costs of all such 
proceedings according to the tariff in force from time 
to time for like services in county courts. 1944, c. 58, 

Siclil. 

(15) Where a claim is established under the pro- Permission 
visions of this section no proceedings shall be taken to ment of 
enforce payment of the same without the permission of /"°2°"" 
the judge. 


(16) Where permission to enforce payment of a claim Enforce- 
is given the order shall be filed in the county court and ea te E 
an execution shall issue as upon a judgment of that court 
and an order for payment of costs may be entered in the 
Same way. R.S.O.,.1927, c. 94, s. 62. : 
65a.—(1) Where any claim or demand not within the Notice of 
meaning of subsection 1 of section 65 is made against of unliquidatea 
the estate of a deceased person, or where the personal Bega 
representative has notice or knowledge of the claim or 
demand, he may serve the claimant with the notice pre- 
scribed in the said subsection. 
(2) Within the time limits mentioned in subsection 2 gee ras 
of section 65 the claimant may apply to the judge of the for order for 
directions. 
surrogate court for an order for directions as to the dis- 
position of the claim or demand, and if the claimant does 
not make the application he shall be deemed to have 
abandoned his claim, and the same shall be forever 


barred. 
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(3) The judge shall make such order upon the appli- 
cation for directions as he may deem just and, in par- 
ticular but without limiting the generality of the fore- 
going, he may,— 


(a) direct the claimant to bring an action for the 
recovery or establishment of his claim on such 
terms and conditions as he may deem just; and 


(6) where the claim or demand is not presently re- 
coverable, may prescribe the time after which 
the claimant shall proceed pursuant to the direc- 
tions. 


(4) By consent of the claimant and personal repre- 
sentative the judge may direct that the trial shall take 
place and be disposed of before the surrogate court judge. 


(5) When an order is made under the provisions of 
subsection 4, subsections 11, 12, 13 and 14 of section 65 
shall apply. 


(6) Any order made under subsection 2 or 3 shall be 
subject to review by a judge of the Supreme Court in 
Chambers on an appeal taken in the same manner as an 
appeal under the rules of court from an order of the 
Master of the Supreme Court; and the judge may, not- 
withstanding the discretionary powers of the surrogate 
court judge, make such order on the appeal as he would 
have made if he had heard the application in the first 
instance. 1946 amendment. 


66. Where the personal representative of any person 
claims the ownership of any personal property not ex- 
ceeding in value $800 and his claim is disputed by any 
other person, such dispute may be determined in a 
summary manner and the provisions of section 65 shall 
mutatis mutandis apply. R.S.O. 1927, c. 94, s. 63. 


67.—(1) The provisions of The Limitations Act shall 
not affect the claim of any person against the estate 
of a deceased person where notice of such claim giving 
full particulars of the claim and verified by affidavit, 
is filed with the executor or administrator of such estate 
at any time prior to the date upon which the claim would 
be barred by the provisions of The Limitations Act, 
provided that where no executor or administrator has 
been appointed, such notice may be filed in the office 
of the registrar of the surrogate court of the county 
where such deceased person resided at the date of his 
death. 
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(2) Where the claim of any person against any 
other person would be barred by The Limitations Act 
at any time within three months after the death of 
the person having such claim, such claim shall for all 
purposes be deemed not to be barred until three months 
after the date of such death. 1937, c. 75, s. 2, part. 


Accounts of Executor, Administrator or Guardian 


68. An executor, who is also a trustee under the Accounting 
will, may be required to account for his trusteeship in trustee 
the same manner as he may be required to account in 


respect of his executorship. R.S.O. 1927, c. 94, s. 64. 


69.—(1) Where an executor, administrator, trustee, Effect of 
approval of 


under a will of which he is an executor, or a guardian, accounts by 
has filed in the proper surrogate court an account of jugec* 
his dealings with the estate, and the judge has approved 

thereof, in whole or in part, if he is subsequently required 

to pass his accounts in the Supreme Court such approval, 

except so far as mistake or fraud is shown, shall be 

binding upon any person who was notified of the pro- 
ceedings taken before the surrogate judge, or who was 

present or represented thereat, and upon every one 


claiming under any such person. 


(2) A guardian appointed by the surrogate court may Passing ac- 
pass the accounts of his dealings with the estate before guardians. 
the judge of the court by which letters of guardianship 


were issued. 


(3) The judge, on passing the accounts of an executor, Powers of 
administrator or such a trustee, shall have jurisdiction gsne" 
to enter into and make full enquiry and accounting of #ccoun's- 
and concerning the whole property which the deceased 
was possessed of or entitled to, and the administration 
and disbursement thereof in as full and ample a manner 
as may be done in the Master’s office under an administra- 
tion order, and, for such purpose, may take evidence and 
decide all disputed matters arising in such accounting 
subject to appeal. R.S.O. 1927, c. 94, s. 65(1-3). 


(4) The judge, on passing any accounts under this Further 
section, shall have power to inquire into any complaint or ; ; 
claim by any person interested in the taking of the 
accounts, of misconduct, neglect, or default on the part 
of the executor, administrator or trustee, occasioning 
financial loss to the estate or trust fund, and the judge, 
on proof of such claim, may order the executor, adminis- 
trator or trustee, to pay such sum by way of damages 
or otherwise, as he may deem proper and just, to the 
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estate or trust fund; provided that any order made 
hereunder shall be subject to appeal. 


(5) The judge may order the trial of an issue of 
any complaint or claim under the provisions of sub- 
section 4, and in such case he shall make all necessary 
directions as to pleadings, production of documents, dis- 
covery and otherwise in connection with such issue. 


(6) Any person interested in the taking of such 
accounts, or any executor, administrator or trustee 
against whom any complaint or claim has been made on 
the passing of such accounts, as provided in subsection 4, 
may apply to a judge of the Supreme Court for an order 
removing the proceedings to the Supreme Court, if in his 
opinion the claim is of such a nature or of such import- 
ance as to render it proper that the same should be dis- 
posed of by the Supreme Court, and for the purpose of 
making such application, the applicant shall be entitled to 
an adjournment of the proceedings in the Surrogate 
Court.,, 1933,..¢..63; S. 9. 


(7) The persons interested in the taking of such 
accounts or the making of such enquiries shall, if resident 
within Ontario, be entitled to not less than seven days’ 
notice thereof, and, if resident out of Ontario, shall be 
entitled to such notice as the judge shall direct. 


(8) Where an infant or a person of unsound mind is 
interested, such notice may be served on the Official 
Guardian, except in the case of a person confined in 
an institution under The Mental Hospitals Act, when 
such notice shall be served on the Public Trustee and 
unless such notice is so given the infant or person of 
unsound mind shall not be bound by the passing of the 
accounts. 


(9) Where by the terms of a will or other instrument 
in writing under which such an executor, administrator 
or trustee acts, real or personal property or any right 
or interest therein, or proceeds therefrom have hereto- 
fore been given, or are hereafter to be vested in any 
person, executor, administrator or trustee for any re- 
ligious, educational, charitable or other purpose, or are 
to be applied by him to or for any such purpose, notice 
of taking the accounts shall be served upon the Public 
Trustee. 


(10) Where a person has died intestate in Ontario 
and administration has been granted to some person, not 
one of the next-of-kin, and it appears to be doubtful 
whether the intestate left any next-of-kin him surviving 
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or that there are no known next-of-kin resident in 
Ontario, notice of taking the accounts shall be served 
upon the Public Trustee. 

(11) Where accounts submitted to the judge of a Appointment 
surrogate court are of an intricate or complicated char- examination 
acter, and in the opinion of the judge require expert ea 
investigation, the judge may appoint an accountant or 
other skilled person to investigate and to assist the judge 
in auditing the accounts. R.S.O. 1927, c. 94, s. 65(4-8). 


es i I mini At whose 
70.—(1) Neither an executor nor an administrator At whose 


shall be required by any court to render an account of chien 


the property of the deceased, otherwise than by an in- forcoms 
ventory thereof, unless at the instance or on behalf of Pedanie *° 
some person interested in such property or of a creditor 772: 472° 
of the deceased, nor shall such executor or administrator *: °- 


be otherwise compellable to account: before any judge. 


(2) This section shall apply notwithstanding any pro- 
vision to the contrary of any bond or security heretofore 
given by the executor or administrator. R.S.O. 1927, c. 
94, s. 66. 


ESTATES OF SMALL VALUE 


71.—(1) Where letters probate, letters of administra- Fees where 
tion or letters of guardianship are sought and the whole fotexceed 
property of the deceased or of the ward does not exceed *4°- 
in value $400, the registrar shall prepare the necessary 
papers to lead grant, including all papers and proofs 
required by The Succession Duty Act, and the bond, if Rey. Stat. 
any, and administer the necessary oaths; and the total” — 
amount to be charged to the applicant for all the proceed- 


ings and services shall be $2. 


(2) Where letters probate, letters of administration Were pro- 


or letters of guardianship are sought, and the whole not exceed 
property of the deceased or of the ward does not exceed" ” 
$1,000, the fees payable to the judge and the registrar 

shall be one-half of the fees payable according to the 

tariff in the case of an estate not exceeding in value 


$1,000. 
Judge may 


(3) If the judge has reason to believe that the satisty nim- 
property exceeds in value $1,000, he shall refuse to pro- féai‘Vaiue. 


ceed with the application until he is satisfied as to the 
real value. 


(4) Subject to the provisions of subsection 1, where Fees where 


the whole property of the deceased, or of the ward, con- sists of 

sists of insurance money, or of insurance money and moneys and 
e he 

wearing apparel, although general letters probate, gen- tyrarel. 
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eral letters of administration or letters of guardianship 
are sought, the fees payable thereon shall be as follows: 


Where the insurance money does not exceed 


SU OOO CE Os. ASO GG Ce Ce DORN Se ene i $4.00 
Where the insurance money exceeds $1,000, 
but does not exceed $2,000 wiicccsscscsenee 6.00 


Where the insurance money exceeds $2,000 » 


but does not exceed $3,000 ooo 8.00 


(5) The Lieutenant-Governor in Council may appor- 
tion the fees payable between the judge and the registrar. 
R.».0, 1927, 'c. 94,"s° 67 (1-3). 


(6) The fees prescribed by this section shall be ex- 
clusive of any other fees payable to the Crown, and shall 
not include the fees payable in respect of contentious 
business. R.S.O. 1927, c. 94, s. 67(6); 19387, c. 75, s. 3. 


RESEALING PROBATES AND LETTERS OF ADMINISTRATION 


72.,—(1) Where probate or letters of administration, 
or other legal document purporting to be of the same 
nature, granted by a court of competent jurisdiction in 
the United Kingdom, or in any province or territory of 
the Dominion, or in any other British possession, is pro- 
duced to, and a copy thereof deposited with the registrar 
of any surrogate court, and the prescribed fees are paid 
as on a grant of probate or administration, the probate 
or letters of administration, or other document shall, 
under the direction of the judge, be sealed with the seal 
of the surrogate court, and shall thereupon, as to per- 
sonal property, be of the like force and effect in Ontario, 
as if the same had been originally granted by such 
surrogate court, and shall, so far as regards Ontario, 
be subject to any order made by such court, or on appeal 
therefrom, as if the probate or letters of administration 
had been granted thereby. R.S.O. 1927, c. 94, s. 68(1). 


(2) Subject to the provisions of subsection 3, letters 
of verification issued in the Province of Quebec shall be 
deemed to be a probate within the meaning of this sec- 
Hons A929 een see te be 


(3) Where it has been shown that the will was 
executed in manner and form sufficient to pass real 
property within Ontario under The Wills Act and the 
judge so certifies, the sealing shall have the same effect 
as to real property as if probate had been granted by the 
said surrogate court. 


see. 75(2) SURROGATE COURTS Chaps1106), 123 


(4) The letters of administration shall not be sealed Security 
with the seal of the surrogate court until a certificate a 
has been filed, under the hand of the registrar of the 
court which issued the letters, that security has been 
given in such court in a sum of sufficient amount to 
cover as well the assets within the jurisdiction of such 
court as the assets within Ontario, or in the absence of 
such certificate, until like security is given to the judge of 
the surrogate court covering the assets in Ontario as 
in the case of granting original letters of administration. 
Boe.) 1927, c. 94,-s..68(2,.3).. 


FEES AND COSTS 


73.—(1) The fees payable to the Crown and to the Fees 
Judge shall be payable in law stamps. 1937, c. 75, s. 4(1). Grown and 

(2) The stamps, in respect of a grant of probate or amxing 
administration or guardianship, shall be affixed to the *@™?* 
order for the grant, and not to the probate or letters of 
administration or guardianship. R.S.O. 1927, c. 94, s. 
69(2). 

74.—(1) The fees payable upon the value of the Fees tobe 
estate of the deceased shall be calculated upon the value Whole estate. 
of the whole estate, including the real estate as well as 


the personal estate. 1938, c. 40, s. 2. 


(2) In calculating the value of the real property Proviso. 
there shall be deducted the actual value of any en- 
cumbrance thereon. R.S.O. 1927, c. 94, s. 70. 


75.—(1) Subject to the approval of the Lieutenant- Power of 


. : ° Rules Com- 
Governor in Council the Rules Committee may,— mittee as to,— 
(a) make rules for regulating the practice and pro- Rules of 
cedure in the surrogate courts; 


(b) make rules and regulations regulating and fixing rees; 
all fees payable to the Crown, the judge, the 
registrar, and other officers of the court, and 
fees and expenses payable to witnesses, in respect 
of proceedings in such courts; 


(c) prescribe a tariff of fees to be allowed to solicitors Fees of 
and counsel practising in such courts; Ore) 


(ad) prescribe forms for use in such courts. 1935, c. Forms. 
pT as Jaiku Coutladsy Shoes TOA CaUOn sence 


(2) The existing rules, fees payable to the Crown, Existing | 
fees to be allowed to solicitors and forms, shall remain in and forms. 
force until altered, amended or repealed as in subsection 


1 provided. 1935, c. 69, s. 3, part. 
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CHAPTER 165 
The Trustee Act 


INTERPRETATION 


1. In this Act,— 


(a) 


(b) 


(c) 


(d) 


(€) 


(f) 


“Assign” shall mean and include the execution 
and performance by a person of every necessary 
or suitable deed or act for assigning, surrendering, 
or otherwise transferring land of which such 
person is possessed, either for the whole estate 
of the person so possessed or for any less estate, 
and “assignment” shall have a corresponding 
meaning; 


“Contingent right” as applied to land shall mean 
and include a contingent and executory interest, 
and a possibility coupled with an interest, whether 
the object of the gift or limitation of such interest 
or possibility is or is not ascertained; also a right 
of entry whether immediate or future, vested or 
contingent; 


“Convey” applied to any person, shall mean and 
include the execution and delivery by such person 
of every necessary or suitable assurance for con- 
veying or disposing to another land whereof such 
person is seized, or wherein he is entitled to a 
contingent right, either for his whole estate or 
for any less estate, together with the perform- 
ance of all formalities required by law to the 
validity of such conveyance and ‘‘conveyance”’ 
shall have a corresponding meaning; 


“Devisee’”’ shall include the heir of a devisee, and 
the devisee of an heir, and any person who may 
claim right by devolution of title of a similar de- 
scription; 


“Instrument” shall include a deed, a will and a 
written document and an Act of this Legislature, 
but not a judgment or order of a court; 


“Land” shall include messuages, and all other 
hereditaments, whether corporeal or incorporeal, 
chattels and other personal property transmissible 
to heirs, money to be laid out in the purchase of 
land, and any share of the same hereditaments 
and properties, or any of them, and any estate of 
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inheritance, or estate for any life or lives, or other 
estate transmissible to heirs, and any possibility, 
right or title of entry or action, and any other 
interest capable of being inherited, whether the 
same estates, possibilities, rights, titles and inter- 
ests, or any of them, are in possession, reversion, 
remainder or contingency; 


(g) “Mental incompetent” or ‘mentally incompetent “mental in- 


person” shall mean any person who has been ee ae 
+ enta 
declared a mentally incompetent person; incompetent 
person.” 


(h) “Mortgage” shall be applicable to every estate, «mortgage.” 
interest, or property, in land or personal estate, “Mort 
which is merely a security for money, and “mort- f48e¢",,, 
gagee” shall have a corresponding meaning and Se aoe 
Shall include every person deriving title under the 56- ec Me 


original mortgagee; 

(1) “Person of unsound mind” shall mean any per- «person of 
son, not an infant, who, not having been declared Unsoure 
a mentally incompetent person, is incapable, from 
infirmity of mind, to manage his own affairs; 


(j) “Personal estate” shall include leasehold estates “Personal 
and other chattels real, and also money, shares of gioment 
Government and other funds, securities for 
money (not being real estate), debts, choses in 
action, rights, credits, goods, and all other prop- 
erty, except real estate, which by law devolves 
upon the executor or administrator, and any 
share or interest therein; 


(k) “Personal representative” shall mean and include ;Osrson#" 
an executor, an administrator, and an adminis- sentative.” 
trator with the will annexed; 


“Possessed” shall be applicable to any vested Possessed.” 
estate less than a life estate, legal or equitable, in 
possession or in expectancy, in any land; 


(m) “Securities” shall include stocks, funds and “Securities.” 
shares; 

(n) “Seized” shall be applicable to any vested interest “Seized.” 
for life, or of a greater description, and shall 
extend to estates, legal and equitable, in posses- 
sion, or in futurity, in any land; 


(0) “Stock” shall include fully paid up shares, and “Stock.” 
any fund, annuity, or security transferable in 
books kept by any incorporated bank, company 
or society, or by instrument of transfer, either 


(J 
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alone or accompanied by other formalities, and 
any share or interest therein; 


(p) “Transfer,” in relation to stock, shall include the 
performance and execution of every deed, power 
of attorney, act or thing, on the part of the trans- 
feror to effect and complete the title in the trans- 
feree; 


(q) “Trust” shall not mean the duties incident to an 
estate conveyed by way of mortgage; but, with 
this exception, shall include implied and con- 
structive trusts and cases where the trustee has 
some beneficial estate or interest in the subject of 
the trust, and shall extend to and include the 
duties incident to the office of personal repre- 
sentative of a deceased person, and ‘‘trustee” 
shall have a corresponding meaning and shall 
include a trustee however appointed and several 
joint trustees. 


(r) “Will” shall include a testament, and a codicil, 
and an appointment by will, or by writing in the 
nature of a will in exercise of a power, and also 
a disposition by will and testament, or devise of 
the custody and tuition of any child, by virtue of 
The Infants Act, and any other testamentary dis- 
position. R.S.O. 1927, c. 150, s. 1. 


RETIREMENT OF TRUSTEES 


2.—(1) Where there are more than two trustees if 
one of them by deed declares that he is desirous of being 
discharged from the trust, and if his co-trustees and such 
other person, if any, aS is empowered to appoint trustees, 
consent by deed to the discharge of the trustee, and to 
the vesting in the co-trustees alone of the trust property, 
then the trustee desirous of being discharged shall be 
deemed to have retired from the trust, and shall, by the 
deed, be discharged therefrom under this Act without any 
new trustee being appointed in his place. 


(2) This section shall not apply to executors or ad- 
ministrators. R.S.O. 1927, c. 150, s. 2. 


APPOINTMENT OF NEW TRUSTEES 


3.—(1) Where a trustee dies or remains out of Ontario 
for more than twelve months, or desires to be discharged 
from all or any of the trusts or powers reposed in or con- 
ferred on him, or refuses or is unfit to act therein, or is 
incapable of acting therein, or has been convicted of an 


Sec. 6(b) TRUSTEES Chaps.<2165 127 


indictable offence or is bankrupt or insolvent, the person 
nominated for the purpose of appointing new trustees by 
the instrument, if any, creating the trust, or if there is 
no such person, or no such person able and willing to act, 
the surviving or continuing trustees or trustee for the 
time being, or the personal representatives of the last 
surviving or continuing trustee, may by writing appoint 
another person or other persons (whether or not being 
the persons exercising the power) to be a trustee or trus- 
tees in the place of the trustee dying, remaining out of 
Ontario, desiring to be charged, refusing or being unfit 
Or imeapabler'*R'S.0°1927)1c2150)%6.934119349 e160) Ss! 2; 


(2) Until the appointment of new trustees, the per- SU7V!vorship. 
sonal representatives or representative for the time being 
of a sole trustee, or where there were two or more trus- 
tees, of the last surviving or continuing trustee, shall be 
capable of exercising or performing any power or trust 
which was given to or capable of being exercised by the 
sole or last surviving trustee. 1938, c. 44, s. 2. 


4. Subject to the terms of any instrument creating a Or aureane 
trust the sole trustee or the last surviving or continuing paee 
trustee appointed for the administration of the trust, may successor 

{ : by will. 
appoint by will another person or other persons to be a 
trustee or trustees in the place of such sole or surviving or 
continuing trustee after his death. R.S.O. 1927, c. 150, 

s. 4. 


5.—(1) The Supreme Court may make an order for Powe at, on 


. j appoint new 
the appointment of a new trustee or new trustees, either pele 


in substitution for or in addition to any existing trustee Tiadet 


or trustees, or although there is no existing trustee. 56-57 Vict. 
(2) An order under this section and any consequen- Limitation 


tial vesting order or conveyance shall not operate as a of order. 
discharge from liability for the acts or omissions of the 
former or continuing trustees. R.S.O. 1927, c. 150, s. 9. 


What may 
pe Sy: 
6. On the appointment of a new trustee for the whole 56-pT we 
or any part of trust property,— nen; 


(a) the number of trustees may be increased; and Increase in 


(b) a separate set of trustees may be appointed for Separate 
any part of the trust property held on trusts for distinct 
distinct from those relating to any other part or *"*"* 
parts of the trust property, notwithstanding that 
no new trustees or trustee are or is to be 
appointed for other parts of the trust property, 
and any existing trustee may be appointed or 
remain one of such separate set of trustees; or, if 
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only one trustee was originally appointed, then 
one separate trustee may be so appointed for the 
first mentioned part; and 


(c) it shall not be obligatory to appoint more than 
one new trustee where only one trustee was orig- 
inally appointed, or to fill up the original number 
of trustees where more than two trustees were 
originally appointed; but, except where only one 
trustee was originally appointed, a trustee shall 
not be discharged under section 3 from his trust 
unless there will be at least two trustees to per- 
form the trust; and 


(d) any assurance or thing requisite for vesting the 
trust property, or any part thereof, in the person 
who is the trustee, or jointly in the persons who 
are the trustees, shall be executed or done. R.S.O. 
LIZ, Colours: Oy Lone. Od Sri 


7. Every new trustee so appointed, as well before as 
after all the trust property becomes by law or by assur- 
ance or otherwise vested in him, shall have the same 
powers, authorities and discretions, and may in all re- 
spects act as if he had been originally appointed a trustee 
by the instrument, if any, creating the trust. R.S.O. 1927, 
CLTSO Se 


8. The provisions of this Act relative to the appoint- 
ment of new trustees shall apply to the case of a person 
nominated trustee in a will but dying before the testator. 
R.S.0. 2927) ¢. 150rses: 


[As to appointment of trust company as sole trustee, 
see The Loan and Trust Corporations Act, Rev. Stat. c. 
20s 


VESTING INSTRUMENTS 


9.—(1) Where an instrument, executed after the lst 
day of July, 1886, by which a new trustee is appointed 
to perform any trust, contains a declaration by the 
appointor to the effect that any estate or interest in any 
land subject to the trust, or in any personal estate so 
subject, shall vest in the person or persons who, by virtue 
of such instrument, shall become and be the trustee or 
trustees for performing the trust, that declaration shall, 
without any conveyance or assignment, operate to vest 
in him, or in them as joint tenants, and for the purposes 
of the trust, that estate, interest or right. 
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(2) Where such an instrument, by which a retiring On 
trustee is discharged under this Act, contains such a tea7ement 
declaration as is in this section mentioned by the retiring ™™S**: 
and continuing trustees, and by the other person, if any, 
empowered to appoint trustees, that declaration shall, 
without any conveyance or assignment, operate to vest 
in the continuing trustees alone as joint tenants, and for 
the purposes of the trust, the estate, interest, or right to 


which the declaration relates. 


(3) This section shall not extend to land conveyed by Application 
way of mortgage for securing money subject to the trust, ore 


or to any share, stock, annuity, or property transferable sf0°K® .,.. 
only in books kept by a company or other body, or in 
manner prescribed by or under an Act of Parliament or 


of this Legislature. 


(4) For the purpose of registration the person or per- Interpreta- 
sons making the declaration shall be deemed the con- registration 
veying party or parties, and the conveyance shall be PU‘POSes: 


deemed to be made by him or them under a power confer- 2p. Act, 
Pepys Act. R.s,0. 1927, c. 150, s. 9. c. 53, s. 26. 


VESTING ORDERS, AND ORDERS RELEASING CONTINGENT 


RIGHTS, AS TO LAND 
Vesting 


10.—(1) In any of the following cases,— order, when 
Court may 


(a) where the Supreme Court appoints or has ap- ™ake. 
pointed a new trustee; or 


(b) where a trustee entitled to or possessed of any 
land, or entitled to a contingent right therein, 
either solely or jointly with any other person is 
an infant, or is out of Ontario, or cannot be found; 
or 


(c) where it is uncertain who was the survivor of 
two or more trustees jointly entitled to or pos- 
sessed of any land; or 


(d) where it is uncertain whether the last trustee 
known to have been entitled to or possessed of 


any land is living or dead; or 


(e) Where there is no heir or personal representative 
of a trustee who was entitled to or possessed of 
land and has died intestate as to that land, or 
where it is uncertain who is the heir or personal 
representative or devisee of a trustee who was 
entitled to or possessed of land and is dead; or 
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(f) where a trustee jointly or solely entitled to or 
possessed of any land, or entitled to a contingent 
right therein, has been required by or on behalf 
of a person entitled to require a conveyance of 
the land or a release of the right, to convey the 
land or to release the right, and has wilfully re- 
fused or neglected to convey the land or release 
the right for fourteen days after the date of the 
requirement; 


the Supreme Court may make an order, vesting the land 
in any such person in any such manner, and for any such 
estate, as the Court may direct, or releasing, or disposing 
of the contingent right to such person as the Court may 
direct. 


(2) Where the order is consequential on the appoint- 
ment of a new trustee the land shall be vested, for such 
estate as the Court may direct, in the persons who, on 
the appointment, are the trustees. 


(3) Where the order relates to a trustee entitled 
jointly with another person, and such trustee is out of 
Ontario or cannot be found, the land or right shall be 
vested in such other person, either alone or with some 

other person. R.S.O. 1927, c. 150, s. 10. 


[For provisions as to mentally incompetent trustee 
or mortgagee, see The Mental Incompetency Act, Rev. 
Stat. c. 110.] 


11. Where any land is subject to a contingent right in 
an unborn person, or a class of unborn persons, who, on 
coming into existence, would, in respect thereof, become 
entitled to or possessed of the land on any trust, the 
Supreme Court may make an order releasing the land 
from the contingent right, or may make an order vesting 
in any person the estate to or of which the unborn person, 
or class of unborn persons, would, on coming into exist- 
ence, be entitled or possessed in the land. R.S.O. 1927, 
ClO sir ble 


12. Where any person entitled to or possessed of land, 
or entitled to any contingent right in land, by way of 
security for money, is an infant, the Supreme Court may 
make an order vesting or releasing or disposing of the 
land or right in like manner as in the case of an infant 
trustee; fps O.h92i 4 C9150. .Sveil Ds 


Sec. 13(3) TRUSTEES Chansel65° 1461 


VESTING ORDERS, AND ORDERS RELEASING CONTINGENT 
RIGHTS, AS TO STOCKS, AND CHOSES IN ACTION 


13.—(1) In any of the following cases,— pie ee to 


stock and 


(a) where the Supreme Court appoints, or has ap- choses in 
action, when 


pointed, a new trustee; or Court may 
make. 
(6) where a trustee entitled alone, or jointly with rp. act, 


another person, to stock, or to a chose in action ae ice 


(i) is and infant, or 
(ii) is out of Ontario, or 
(iii) cannot be found, or 


(iv) neglects or refuses to transfer stock, or re- 
ceive the dividends or income thereof, or to 
sue for, or recover, a chose in action, accord- 
ing to the direction of the person absolutely 
entitled thereto, for fourteen days next after 
a request in writing has been made to him by 
the person so entitled, or 


(v) neglects or refuses to transfer stock, or re- 
ceive the dividends or income thereof, or to 
sue for, or recover a chose in action for four- 
teen days next after an order of the Supreme 
Court for that purpose has been served on him; 
or 


(c) where it is uncertain whether a trustee entitled 
alone, or jointly with another person to stock, or 
to a chose in action is alive or dead; 


the Supreme Court may make an order vesting the right 
to transfer, or call for a transfer of stock, or to receive 
the dividends or income thereof, or to sue for, or recover 
a chose in action, in any such person as the Court may 
appoint. 

(2) Where the order is consequential on the appoint- Vesting in 
ment by the Court of a new trustee, the right shall berisice, 
vested in the persons who, on the appointment, are the 
trustees. 


(3) Where the person whose right is dealt with by vesting 
the order was entitled jointly with another person, the having 
right shall be vested in that last mentioned person either Om"... 


alone, or jointly with any other person whom the Cour 
may appoint. 
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TRUSTEES Sec. 13 (4) 

(4) Where a vesting order may be made under this 
section the Court may, if it is more convenient, appoint 
some proper person to make, or join in making, the 
transfer. 


(5) The person in whom the right to transfer or call 
for the transfer of any stock is vested by an order of the 
Court under this Act may transfer the stock to himself, 
or any other person, according to the order, and all in- 
corporated banks and all companies shall obey every 
order made under this section. 


(6) After notice in writing of an order under this 
section it shall not be lawful for any incorporated bank 
or any company to transfer any stock to which the order 
relates, or to pay any dividends thereon pase: in accord- 
ance with the order. 


(7) The Supreme Court may make declarations and 
give directions concerning the manner in which the right 
to any stock, or chose in action, vested under the provi- 
tions of this Act, is to be exercised. 


(8) The provisions of this Act as to vesting orders 
shall apply to shares in ships registered under the Acts 
relating to merchant shipping as if they were stock. 
RSA WO? Gace dO Ms io 


[For provisions as to mentally incompetent trustee or 
mortgagee, see The Mental Incompetency Act, Rev. Stat. 
C, wae 

TRUSTEES FOR CHARITIES 


14. The Supreme Court may exercise the powers 
herein conferred for the purpose of vesting any land or 
personal estate in the trustee of any charity or society 
over which the Court would have jurisdiction upon action 
duly instituted. R.S.O. 1927, c. 150, s. 14. 


15.—(1) Where land is held by trustees for a chari- 
table purpose and it is made to appear that the land can 
be no longer advantageously used for such charitable 
purpose or that for any other reason the land ought to 
be sold, a judge of the Supreme Court may make an order 
authorizing the sale thereof and may give such directions 
in relation thereto and for securing the due investment 
and application of the money arising from the sale as 
may be deemed proper. 


(2) No such order shall be made unless and until 
notice of the application has been given to the Public 
Lrustee. R:S.0. 1927 ,;er 1506": 


Sec. 18(2) TRUSTEES Chapises Fea 
WHO MAY APPLY 


16.—(1) An order under this Act for the appoint- apply tor 
ment of a new trustee, or concerning any land or per-ornew 
sonal estate, subject to a trust, may be made upon the (see 
application of any person beneficially interested therein, °'4e" ete. 
whether under disability or not, or upon the application Imp. Act, 
of any person duly appointed as a trustee thereof. Viet e,£0 

Ss 
and 41, 


(2) An order concerning any land or personal estate, In case of 
subject to a mortgage, may be made on the application of prepate* 
any person beneficially interested in the equity of redemp- 
tion, whether under disability or not, or of any person 
interested in the moneys secured by the mortgage. R.S.O. 

Mie. 1.50, Ss. 16; 


CERTAIN POWERS AND RIGHTS OF TRUSTEES 
Purchase and Sale 


17. Subject to the provisions of The Devolution of Power and 
Estates Act where a trust for sale or a power of sale of trustee for" 
land or personal estate is vested in a trustee he may sell ®, Rey, Stat. 
or concur with any other person in selling all or any part¢.1 ss 
of the property, either subject to prior charges or not, 56. = Viet. 
and either together or in lots, by public auction or byeparey at 
private contract subject to such conditions respecting title 
or evidence of title or other matter as the trustee thinks 
fit, with power to vary any contract for sale, and to buy 
in at any auction, or to rescind any contract for sale and 
to re-sell, without being answerable for any loss. R.S.O. 


Be ie150,)s..17. 


18.—(1) A sale made by a trustee shall not be im-sales py 
peached by any beneficiary upon the ground that any of {itpescnaple 
the conditions subject to which the sale was made were onan 


unnecessarily depreciatory, unless it also appears that the Imp. Act, 


consideration for the sale was thereby rendered inade- 2° 53, s.14. 
quate. 


(2) Such sale shall not, after the execution of the cowusion 
conveyance, be impeached as against the purchaser upon ueoeaad 
the ground that any of the conditions subject to which the 4n¢ trustee. 
sale was made were unnecessarily depreciatory, unless it 
appears that the purchaser was acting in collusion with 
the trustee at the time when the contract for the sale was 


made. R.S.O. 1927, c. 150, s. 18. 
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Dedication or Sale for Highway Purposes 


19. With the approval of the Ontario Municipal Board 
or of a judge of the Supreme Court, a person who holds 
land or a charge or claim against it or has control of the 
legal title, upon any trust or for a specified or particular 
purpose, may, to the extent of his estate or interest, dedi- 
cate or sell, or join in dedicating or selling, to the corpora- 
tion of the municipality within which it is situate, any 
portion of the land required by the corporation for the 
work of establishing, extending, widening or diverting 
a street, and the Board or the judge may approve thereof 
if it appears that it will not have the effect of defeating or 
seriously affecting the substantial objects or intent of the 
trust or purpose; provided that the approval shall not be 
necessary if such dedication or sale is otherwise within 
such person’s powers. R.S.O. 1927, c. 150, s. 19. 


Agenis 


20.—(1) A trustee may appoint a solicitor to be his 
agent to receive and give a discharge for any money or 
valuable consideration or property page ete by the trus- 
tee under the trust. 


(2) A trustee may appoint a manager or a branch 
manager of a chartered bank or solicitor to be his agent 
to receive and give a discharge for any money payable 
to the trustee under or by virtue of a policy of assur- 
ance or otherwise. 


(3) A trustee shall not be charged with a breach of 
trust by reason only of his having made or concurred in 
making any such appointment. 


(4) Nothing in this section shall exempt a trustee 
from any liability which he would have incurred if this 
Act had not been passed, in case he permits any such 
money, valuable consideration, or property to remain in 
the hands or under the control of the banker or solicitor 
for a period longer than is reasonably necessary to enable 
the banker or solicitor to pay or transfer the same to the 
trustee, &.S.0.. 1927 ,¢¢c..150..s.720; 


Insurance 


21.—(1) A trustee may insure against loss or damage 
by fire, tempest or other casualty any building or other 
insurable property to any amount, including the amount 
of any insurance already on foot, not exceeding three- 
fourths of the value of such building or property, and 


Sec. 23(1) TRUSTEES Chap 165 285 


pay the premiums for such insurance out of the income 
thereof or out of the income of any other property sub- 
ject to the same trusts, without obtaining the consent of 
any person who may be entitled wholly or partly to such 
income. 


(2) This section does not apply to any building or Application. 
property which a trustee is bound forthwith to convey 
absolutely to any beneficiary upon being requested to do 
Sanu SiO? 1927 20! 5150; si.21:; 


Renewals of Leases 


22.—(1) A trustee of any leaseholds for lives or years power of 
which are renewable from time to time may, if he thinks ‘ustees ot 
fit, and shall, if thereto required by any person having peepee st 
any beneficial interest, present or future or contingent, in 
the leaseholds, use his best endeavours to obtain from 
time to time a renewed lease of the same land on reason- 
able terms, and for that purpose may from time to time 
make or concur in making a surrender of the lease for Rie 
the time being subsisting, and do all such other acts as are 56 and 57 
requisite; but where, by the terms of the settlement or ¢’§5" © >” 
will, the person in possession for his life or other limited 
interest is entitled to enjoy the same without any obliga- 
tion to renew or to contribute to the expense of re- 
newal, this section shall not apply unless the consent in 
writing of that person is obtained to the renewal on the 


part of the trustee. 


(2) If money is required to pay for the renewal the And to 
trustee effecting the renewal may pay the same out of any forthe 
money then in his hands in trust for the persons bene- P'‘P°S?- 
ficially interested in the land to be comprised in the 
renewed lease, and if he has not in his hands sufficient 
money for the purpose he may raise the money required 
by mortgage of the land to be comprised in the renewed 
lease, or of any other land for the time being subject to 
the uses or trusts to which that Jand is subject, and no 
person advancing money upon a mortgage purporting to 
be made under this power shall be bound to see that the 
money is wanted, or that no more is raised than is wanted 
for the purpose or to see to the due application of the 


money. R.S.O. 1927, c. 150, s. 22. 


Passing of Accounts 


23.—(1) A trustee desiring to pass the accounts of his When | nn 
dealings with the trust estate may file his accounts in file accounts, 


the office of the surrogate court of a county or district 
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TRUSTEES Sec. 23(1) 
in which he or a co-trustee is resident or in which any 
part of the trust estate is situate, and the proceedings and 
practice upon the passing of such accounts shall be the 
same and have the like effect as the passing of executors’ 
or administrators’ accounts in the surrogate court; but 
in the case of trustees under a will the accounts shall be 
filed and passed in the office of the surrogate court by 
which probate of the will was granted. 


(2) Where the compensation payable to a trustee has 
not been fixed by the instrument creating the trust or 
otherwise, the judge of the surrogate court upon the pass- 
ing of the accounts of the trustee shall have power to fix 
the amount of compensation payable to the trustee and 
the trustee shall thereupon be entitled to retain out of 
any moneys in his hands the amount so determined. 
Ngee BUD Asa Us EAN Cote hae B59 lh Ae 


Receipts 


24. The payment of any money to and the receipt 
thereof by any person to whom the same is payable upon 
any trust, or for any limited purpose, and such payment 
to and receipt by the survivor or survivors of two or 
more mortgagees or holders or the executors or adminis- 
trators of such survivor or their or his assigns, shall 
effectually discharge the person paying the same from 
seeing to the application or being answerable for the mis- 
application thereof. R.S.O. 1927, c. 150, s. 24. [See also 
The Mortgages Act, Rev. Stat. c. 155.] 


Surviving Trustee 


25. Where a power or trust is given to or vested in two 
or more trustees jointly it may be exercised or performed 
by the survivor or survivors of them for the time being. 
R.9:0,192%, @& 150;--8.-25. 


INVESTMENTS 


26.—(1) A trustee having money in his hands which 
it is his duty, or which it is in his discretion to invest at 
interest, may invest the same in the debentures, bonds, 
stock or other securities of, or guaranteed by the Govern- 
ment of the Dominion of Canada, or of or guaranteed 
by any province of Canada, or of the Government of the 
United Kingdom, or of any municipal corporation in 
Canada, including debentures issued for public, separate, 
high or vocational school purposes or guaranteed by any 
municipal corporation in Ontario, or secured by or pay- 


Sec. 27(1) (a) TRUSTEES Chap..4165, 723% 


able out of rates or taxes levied under the law of any 
province of Canada on property situated in such province 
and collectible by or through the municipality in which 
such property is situated, in the same manner and with 
the same rights of enforcing payment, as in the case of 
general municipal taxes in such municipality, or in securi- 
ties which are first hypothecs upon real estate in the 
Province of Quebec or first charges upon real estate held 
in fee simple in any other province of the Dominion of 
Canada, or in the bonds or debentures issued by any 
incorporated company, in respect of which bonds or de- 
bentures annual or semi-annual subsidy payments suffi- 
cient to pay both principal and interest thereof are, by 
virtue of any general Act of the Dominion of Canada, 
payable by the Government of the Dominion of Canada 
to a trust company as trustee for the holders of such 
bonds or debentures, provided such investments are in 
other respects reasonable and proper, or he may entrust 
the same to a trust company incorporated or registered 
under the laws of Ontario for guaranteed investment as 
set out in The Loan and Trust Corporations Act, pro- AE 
vided that it has been approved by the Lieutenant-Gover- c. 257. 
mona ouncil, 1933) ¢,.59,'s. 17; 1934."e7 60) 8.3, 

(2) Subject to the proviso in subsection 1 any money Existing 
already invested in any such stock, debentures or securi- [Resiisea 
ties shall be deemed to have been lawfully and properly 
invested. R.S.O. 1927, c. 150, s. 26(2). [See also The 
Loan and Trust Corporations Act, Rev. Stat. c. 257.] 

27.—(1) A trustee may deposit money with any of Investment 
the societies or companies hereinafter mentioned, or may fangs. 
invest any money which it is his duty, or which it is in 
his discretion, to invest at interest, in terminable deben- 
tures or debenture stock of any such society or company, 
provided that such deposit or investment is in other re- 
spects reasonable and proper, and that the debentures are 
registered, and are transferable only on the books of the 
society or company in his name as trustee for the particu- 
lar trust estate for which they are held, and that the 
deposit account in the society’s or company’s ledger is in 
the name of the trustee for the particular trust estate for 
which it is held and the deposit receipt or pass book is 
not transferable by endorsement or otherwise: 


(a) Any loan corporation registered under The Loan investment 
and Trust Corporations Act and having a paid-up fh rovistered 
capital and reserve fund amounting in the agegre- its ae 
gate to not less than $600,000, the reserve fund 


being not less than $150,000; or pages) 
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(b) Any society or company heretofore incorporated 
under Chapter 164 of the Revised Statutes of 
Ontario, 1877, or any Act incorporated therewith, 
or under Chapter 169 of the Revised Statutes of 
Ontario, 1887, having a capitalized, fixed, paid up, 
and permanent stock not liable to be withdrawn 
therefrom of not less than $200,000, and a re- 
serve fund of not less than fifteen per centum 
of its paid-up capital, and the stock of which has 
a market value of not less than seven per centum 
premium! *R.S:ON1927, ic. 150,0si27 GBy Fis oGh ae! 
56, 1S. P90) 


(2) Clauses a and 6b shall not apply to any society or 
company which has not the approval of the Lieutenant- 
Governor in Council as one coming within the provi- 
sions of such clauses and as one in the debentures or 
debenture stock of which trustees may invest or with 
which they may deposit money. 


(3) Such approval shall not be given with respect to 
any society or company which does not appear to have 
kept strictly within its legal powers as to borrowing and 
investing. 


(4) Repealed. 
1946, sec. 55. 


The Statute Law Amendment Act, 


28. A trustee may from time to time vary or trans- 
pose any securities in which money in his hands is in- 
vested, whether under the authority of this Act or other- 
wise, into or for any other securities of any nature auth- 
orized by this Act. R.S.O. 1927, ec. 150, s. 28. 


29. A trustee lending money upon the security of any 
property upon which he may lawfully lend shall not be 
chargeable with breach of trust by reason only of the 
proportion borne by the amount of the loan to the value 
of the property at the time when the loan was made, if it 
appears to the Court that in making the loan the trustee 
was acting upon a report as to the value of the property 
made by a person whom the trustee reasonably believed 
to be a competent valuator, instructed and employed inde- 
pendently of any owner of the property, whether such 
valuator carried on business in the locality where the 
property is situate or elsewhere, and that the amount of 
the loan does not exceed 60% of the value of the property 
as stated in the report and that it was made under the 
advice of the valuator expressed in the report. R.S.O. 
1927, Crl50, s.. 2971945) cro sails 
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30. Where a trustee has improperly advanced money Trustee 
on a mortgage security which would, at the time of the ends more 
investment, have been a proper investment in all respects °"!7¢4 , 
for a less sum than was actually advanced the security 
shall be deemed an authorized investment for such less 
sum, and the trustee shall only be liable to make good the aneeee 
sum advanced in excess thereof with interest. R.S.O. ¢.53, .9." 
hoe, cy 100, 's.°380. 


31. A trustee shall not be chargeable with breach of Liability in 
trust by reason only of his continuing to hold an invest- Gneige of 


ment which has ceased to be an investment authorized by Sbatacter 


:. fi t- 
the instrument of trust or by the general law. R.S.O. ment. 
tO2 () Cc Hao: Son. Imp. Act, 

57-58 Vict. 
C510 Saat: 


PROTECTION AND INDEMNITY 


32. A trustee shall be chargeable only for money and Extent of 
securities actually received by him, nothwithstanding his HaRity. °* 
signing any receipt for the sake of conformity, and shalltnp. act, 
be answerable and accountable only for his own acts, aoe bas 
receipts, neglects or defaults, and not for those of any 
other trustee, nor for any banker, broker or other person 
with whom any trust money or securities may be de- 
posited, nor for the insufficiency or deficiency of any 
securities, nor for any other loss, unless the same happens 
through his own wilful default, and may reimburse him- 
self or pay or discharge out of the trust property all 
expenses incurred in or about the execution of his trust 
or powers. R.S.O. 1927, c. 150, s. 32. 


i Trustees 
33.—(1) Where a trustee commits a breach of trust, peaches a 


at the instigation or request or with the consent in writ- breach of 


5 a trust 
ing of a beneficiary, the Supreme Court may make such instigation 


order as to the Court seems just for impounding all or acne 


any part of the interest of the beneficiary in the trust Dap aote 
estate by way of indemnity to the trustee or person c.53,s. 45. 
claiming through him. 


(2) This section shall apply notwithstanding that the Application 


o separate 


beneficiary is a married woman entitled for her separate estate of 


use and restrained from anticipation. R.S.O. 1927, c. 150, women. 
Satiem 


TECHNICAL BREACHES OF TRUST 


34. If in any proceeding affecting a trustee or trust Relief of 


property it appears to the court that a trustee, or that corinne 
any person who may be held to be fiduciarily responsible recharaat 
as a trustee, is or may be personally liable for any breach trust. 


of trust whenever the transaction alleged or found to be 


10 
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TRUSTEES Sec. 34 
a breach of trust occurred, but has acted honestly and 
reasonably, and ought fairly to be excused for the breach 
of trust, and for omitting to obtain the directions of the 
court in the matter in which he committed such breach, 
the court may relieve the trustee either wholly or partly 
from personal liability for the same. R.S.O. 1927, c. 150, 
s. 34. 


[As to limitation of actions against trustees, see The 
Limitations Act, Rev. Stat. c. 118.] 


PAYMENT INTO COURT 


35.—(1) Where any money belonging to a trust is in 
the hands or under the control of or is vested in a sole 
trustee or several trustees, and it is the desire of such 
trustee, or of the majority of such trustees, to pay the 
money into Court, the Supreme Court may order the 
payment into court to be made by the sole trustee, or 
by the majority of the trustees, without the concurrence 
of the other or others if such concurrence cannot be 
obtained. 


(2) Where any such money is deposited with a banker 
or broker or other depository the court may order pay- 
ment thereof to the accountant of the Supreme Court, and 
payment, made in pursuance of such order, shall be valid 
and take effect as if the same had been made on the 
authority, or by the act, of all the persons entitled to the 
money paid. 


(3) Any person with whom trust money has been 
deposited or to whose hands trust money has come, where 
the trustee has been absent from Ontario for a year and 
is not likely to return at an early date, or in the event 
of the trustee’s death, or where the trustee in Ontario 
cannot give an acquittance of the money, may make an 
application similar to that authorized by subsection 1. 


(4) Where, on the passing of the final accounts of a 
personal representative, guardian or trustee by the judge 
of a surrogate court, there is found to be in the hands 
of such personal representative, guardian or trustee any 
money belonging to an infant or to a mentally incom- 
petent person or person of unsound mind, or to a person 
whose address is unknown, it shall be the duty of such 
personal representative, guardian or trustee to pay the 
money into the Supreme Court to the credit of the per- 
son who is entitled to it. 


(5) A certified copy of the order or report of the 
judge shall be left with the accountant when the money 
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is paid in, and the person paying it in shall be entitled 
to deduct $5 for his costs. 
Moneys 


(6) Where an infant, mentally incompetent person or {ana°stock, 


erson of unsound mind i etc., to 
p Ss entitled to any money, the aig 


person by whom such money is payable may pay the same infant, or 
into the Supreme Court to the credit of such infant, men- so 
tally incompetent person or person of unsound mind and batined. 
this shall be a sufficient discharge for the money so paid 1™P. Act, 
2 13 and 14 
into court. Vict., c. 60, 
s. 48. 

(7) Where a trustee desires to be relieved from his transfer 

trust the court may order all securities held for the trust °f t™st- 


to be transferred to the Public Trustee. 


(8) Money paid into court shall be subject to the pisposition. 
order of the court. R.S.O. 1927, c. 150, s. 35. 

(9) Where, however, the person to whom money 1S Patient in 
due, as mentioned in subsections 4 and 6, is a patient in A hesotan 
hospital for mentally ill, mentally defective or epileptic 
persons and the Public Trustee is committee of his estate, 
the money due shall be paid over to the Public Trustee. 


MSO 2CrO1,.S. 2. 


PERSONAL REPRESENTATIVES AND DEVISEES IN TRUST 
Removal of Personal Representatives 


36.—(1) The Supreme Court may remove a personal power of 
representative upon any ground upon which such Court $ovove. 
may remove any other trustee, and may appoint some 
other proper person or persons to act in the place of the 


executor or administrator so removed. 


(2) Any person so appointed shall, unless the Court security by 
otherwise orders, give such security as he would be re- 3ppointed. 
quired to give if letters of administration were ptonted e Rev. Stat, 


to him under The Surrogate Courts Act. 


(3) The order may be made upon the application of wno may 
any executor or administrator desiring to be relieved apply. 
from the duties of the office, or of any executor or admin- 
istrator complaining of the conduct of a co-executor or 
co-administrator, or of any person interested in the 
estate of the deceased. 1943, c. 28, s. 39. 


(4) Subject to any rules to be made under The Judt- Procedure. 
cature Act the practice in force for ie removal of any 
other trustee shall be applicable to proceedings to be > 
taken in the Supreme Court under this section. 


ministrator removed When new 
(5) Where the executor or ad ist Wheniiee, 


is not a sole executor or administrator the Court need unnecessary. 
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not, unless it sees fit, appoint any person to act in the 
room of the person removed, and if no such appointment 
is made the rights and estate of the executor or adminis- 
trator removed shall pass to the remaining executor or 
administrator as if the person so removed had died. 


(6) The executor of any person appointed an execu- 
tor under this section shall not by virtue of such executor- 
ship be an executor of the estate of which his testator was 
appointed executor under this section, whether such 
person acted alone or was the last survivor of several 
executors. 


(7) A certified copy of the order of removal shall be 
filed with the surrogate clerk, and another copy with the 
registrar of the surrogate court by which probate or 
administration was granted, and such officers shall, at 
or upon the entry of the grant in the registers of their 
respective offices, make in red ink a short note giving the 
date and effect of the order, and shall also make a refer- 
ence thereto in the index of the register at the place 
where such grant is indexed. 


(8) The date of the grant shall be endorsed on the 
copy of the order filed with the surrogate clerk. 


(9) Where the estate is less than $1,000, the juris- 
diction conferred by this section may be exercised by the 
surrogate court. R.S.O. 1927, c. 150, s. 36. 


RIGHTS AND LIABILITIES OF PERSONAL REPRESENTATIVES 


37.—(1) Except in cases of libel and slander, the 
executor or administrator of any deceased person may 
maintain an action for all torts or injuries to the person 
or to the property of the deceased in the same manner 
and with the same rights and remedies as the deceased 
would, if living, have been entitled to do, and the dam- 
ages when recovered shall form part of the personal 
estate of the deceased; provided that if death results from 
such injuries no damages shall be allowed for the death 
or for the loss of the expectation of life, but this proviso 
shall not be in derogation of any rights conferred by The 
Fatal Accidents Act. 1938, c. 44, s. 3. 


(2) Except in cases of libel and slander, if a deceased 
person committed a wrong to another in respect of his 
person or property, the person wronged may maintain 
an action against the executor or administrator of the 
person who committed the wrong. 
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| (3) An action under this section shall not be brought Limitations 
after the expiration of one year from the death of the ™ 2°tio"s: 
Heeeaseds cR:9-0,-927,, c:.150,-s,. 3%ou +9. 

[As to actions and distress for rent by personal repre- 
sentatives see The Landlord and Tenant Act, Rev. Stat. 
c. 219; and as to liability of personal representatives of a 
deceased joint contractor see The Mercantile Law Amend- 
ment Act, Rev. Stat. c. 178.] 


38. A personal representative shall have an action of maton: Pe 


account as the testator or intestate might have had if he 13 Eaw. 1. 
had lived. R.S.O. 1927, c. 150, s. 38. Ns 
[As to assignment and discharge of mortgages by* 2°: 


executors, etc., see The Mortgages Act, Rev. Stat. c. 155. | 


39. An administrator with the will annexed or an Powers of 
executor to 


executor to whom probate is granted shall have all the whom 
power conferred by the testator upon the executor named Prepets. 
in his will and may in all respects act as effectually as 
though he alone had been named by the testator as his 


sole. executor. R.S.O. 1927, c. 150, s. 39. 


Execution of Powers 


40. Where there is in a will a direction, express or Who may 
implied, to sell, dispose of, appoint, mortgage, incumber or Girection to 
lease any land, and no person is by the will or otherwise $¢1) etc. 
by the testator appointed to execute and carry the same ae ae 
into effect the executor, if any, named in such will may 
execute and carry into effect every such direction in re- 
spect of such land, and any estate or interest therein in 
the same manner and with the same effect as if he had 
been appointed by the testator for that purpose. R.8.O. 

192(0,, C..l00, s; 40. 

41. Where from any cause a court of competent juris- idem. 
diction has committed to a person, who has given security 
to the satisfaction of such court for his dealing with such 
land and its proceeds, letters of administration with a will 
annexed which contains an express or implied power to or when no 
sell, dispose of, appoint, mortgage, incumber or lease any (ine wip 
land, whether such power is conferred on an executor ee exertte 
named in the will or the testator has not by the will or sale, ete. 
otherwise appointed a person to execute it, the adminis- 
trator may exercise the power in respect of such land in 
the same manner and with the same effect as if he had 
been appointed by the testator for that purpose. R.8.O. 


1927, c. 150, s. 41. Conveyance 
by persona 

Contract of Deceased representa- 

ive in pur- 


t 
j i l nce of 
42. Where any person has entered into a contract In puance one 


writing for the sale and conveyance of land, and such deceased. 
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TRUSTEES Sec. 42 
person has died intestate, or without providing by will for 
the conveyance of such land to the person entitled or to 
become entitled to such conveyance, if the deceased would 
be bound, were he alive, to execute a conveyance, his 
personal representative shall make and give to the person 
entitled to the same a good and sufficient conveyance of 
such land, of such nature as the deceased, if living, would 
be liable to give, but without covenants, except as against 
the acts of the grantor, and the conveyance shall be as 
valid and effectual as if the deceased were alive at the 
time of the making thereof, and had executed the same, 
but shal! not have any further validity or effect. R.S.O. 
1926.0. 250) sn 72: 


Devises in Trust 


43,—(1) Where, by any will coming into operation 
after the 18th day of September, 1865, a testator charges 
his land, or any specific part thereof, with the payment 
of his debts or with the payment of any legacy or other 
specific sum of money, and devises the land so charged 
to his executors or to a trustee without any express provi- 
sion for the raising of such debt, legacy or sum of money 
out of such land, the devisee may raise such debt, legacy 
or money by a sale of such land or any part thereof, or 
by a mortgage of the same. 


(2) Purchasers or mortgagees shall not be bound to 
inquire whether the powers conferred by this section, or 
any of them, have been duly and correctly exercised by 
the person acting in virtue thereof. R.S.O. 1927, c. 150, 
s. 43. 


44. Every personal representative, as respects the 
additional powers vested in him by this Act, and any 
money or assets by him received in consequence of the 
exercise of such powers, shall be subject to all the liabili- 
ties, and compellable to discharge all the duties which, as 
respects the acts to be done by him under such powers, 
would have been imposed upon a person appointed by the 
testator, or would have been imposed by law upon any 
person appointed by law, or by any court of competent 
jurisdiction to execute such power. R.S.O. 1927, c. 150, 
s. 44. 


45.—(1) Where there are several personal represen- 
tatives, and one or more of them shall die, the powers 
conferred upon them shall vest in the survivor or -sur- 
vivors, unless there is some provision to the contrary in 
the will. R.S8.0. 1927,'¢. 150:’s./45: 
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(2) Until the appointment of new personal represen- S¥'vivorship. 

tatives, the personal representatives or representative for 
the time being of a sole personal representative, or, where 
there were two or more personal representatives, of the 
last surviving or continuing personal representative, shall 
be capable of exercising or performing any power or trust 
which was given to, or capable of being exercised by the 
sole or last surviving personal representative. 1935, c. 66, 
SOZZ19SS, Cc} 446s. 4. 


EFFECT OF REVOCATION OF AN ERRONEOUS GRANT 


46.—-(1) Where a court of competent jurisdiction has vauiaity 
admitted a will to probate, or has appointed an adminis- pr acts done 
trator, notwithstanding that the grant of probate or the trevocation of 


appointment may be subsequently revoked as having been grant. 
erroneously made, all acts done under the authority of 

such probate or appointment, including all payments 

made in good faith to or by the personal representative, 

shall be as valid and effectual as if the same had been 
rightly granted or made; but upon revocation of the pro- Recovery of 
bate or appointment, in cases of an erroneous presump-?T°P*T'Y: 
tion of death, the supposed decedent, and in other cases 

the new personal representative may, subject to the pro- 

visions of subsections 2 and 3, recover from the person 

who acted under the revoked grant or appointment any 

part of the estate remaining in his hands undistributed 

and, subject to The Limitations Act, from any person Rev. stat. 
who erroneously received any part of the estate as a de-° 

visee, legatee or one of the next of kin, or as a husband 

or wife of the decedent or supposed decedent, the part 

so received or the value thereof. 


(2) The person acting under the revoked probate or expenses. 
appointment may retain out of any part of the estate 
remaining in his hands undistributed his proper costs and 
expenses incurred in the administration. 

(3) Nothing in this section shall protect any person Fraua. 
acting as personal representative where he has been 
party or privy to any fraud whereby the grant or appoint- 
ment has been obtained, or after he has become aware 
of any fact by reason of which revocation thereof is 
ordered unless, in the latter case, he acts in pursuance 
of a contract for valuable consideration and otherwise 
binding made before he became aware of such fact. 
R.S.O. 1927, c. 150, s. 46. 

ADMINISTRATION OF ESTATES 
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TRUSTEES Sec. 47(2) 


(2) A personal representative, or two or more trus- 
tees acting together, or a sole acting trustee, where, by 
the instrument, if any, creating the trust, a sole trustee 
is authorized to execute the trusts and powers thereof 
may, if and as he or they may think fit, accept any com- 
position or any security, real or personal, for any debt or 
for any property, real or personal, claimed, and may 
allow any time for payment for any debt, and may com- 
promise, compound, abandon, submit to arbitration or 
otherwise settle any debt, account, claim or thing what- 
ever relating to the testator’s or intestate’s estate or to 
the trust, and for any of these purposes may enter into, 
give, execute, and do such agreements, instruments of 
composition or arrangement, releases, and other things 
as to him or them seem expedient without being respon- 
sible for any loss occasioned by any act or thing done by 
him or them in good faith. R.S.O. 1927, c. 150, s. 47. 


[As to contested claims, see Surrogate Courts Act, 
Rev. Stat. c. 106. |] 


48.—(1) On the administration of the estate of a 
deceased person, in the case of a deficiency of assets, 
debts due to the Crown and to the personal representa- 
tive of the deceased person, and debts to others, including 
therein debts by judgment or order, and other debts of 
record, debts by specialty, simple contract debts, and 
such claims for damages as are payable in like order of 
administration as simple contract debts shall be paid pari 
passu. and without any preference or priority of debts 
of one rank or nature over those of another; but nothing 
herein shall prejudice any lien existing during the lifetime 
of the debtor on any of his property. R.S.O. 1927, c. 150, 
s. 48. 


(2) Where a personal representative pays more to a 
credit or claimant than the amount to which he is entitled 
under the provisions of subsection 1, such overpayment 
shall not entitle any other creditor or claimant to recover 
more than the amount to which he would be entitled if 
such overpayment had not been made. 1944, c. 66. 


(3) Where a personal representative pays more to a 
ereditor or claimant than the amount to which he is 
entitled under the provisions of subsection 1, the court 
may relieve the personal representative either wholly or 
partly from personal liability if it is satisfied that he has 
acted honestly and reasonably and for the protection or 
conservation of the assets of the estate. 1944, c. 66. 
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49.—(1) Where a personal representative, liable as As to liability 
such to the rents, or upon the covenants or agreements or oxeptor 
contained in a lease or agreement for a lease granted or Water in 
assigned to the testator or intestate has satisfied all CovERE Re 
liabilities under the lease or agreement for a lease, which leases 
accrued due and were claimed up to the time of the 23 2 ba Vict, 
assignment hereinafter mentioned, and has set apart a° 28:2" 
sufficient fund to answer any future claim that may be 
made in respect of any fixed and ascertained sum cov- 
enanted or agreed by the lessee to be laid out on the 
property demised, or agreed to be demised, although the 
period for laying out the same may not have arrived, and 
has assigned the lease, or agreement for lease, to a pur- 
chaser thereof, he may distribute the residuary estate of 
the deceased to and among the parties entitled thereto, 
without appropriating any part or any further part there- 
of, as the case may be, to meet any future liability under 
such lease or agreement for lease. 


(2) The personal representative so distributing the Noe 
residuary estate shall not be personally liable in respect of subsequent 
any subsequent claim under the lease or agreement for “?!™ 


lease. 


(3) Nothing in this section shall prejudice the right Right toy 
of the lessor, or those claiming under him, to follow the not attected. 
assets of the deceased into the hands of the person or 
persons to or amongst whom they have been distributed. 


Ris. O61.92'75 105 150;is2 49. 


50.—(1) Where a personal representative, liable as As to lia- 
lili oO 
such to the rent or upon the covenants or agreements bea 
_contained in any conveyance on chief rent or rent- fepresenta- 


respect of 
charge, whether any such rent is by limitation of. use, bes gon Rn 


grant or reservation, or agreement for such conveyance, conveyances 
granted or assigned to or made and entered into with charge, ete 
the testator or intestate, has satisfied all liabilities under 293.46, 
the conveyance, or agreement for a conveyance, which c. 35, s. 28. 
accrued due and were claimed up to the time of the 
conveyance by him hereinafter mentioned, and has set 

apart a sufficient fund to answer any future claim that 

may be made in respect of any fixed and ascertained sum 
covenanted or agreed by the grantee to be laid out on 

the property conveyed, or agreed to be conveyed, although 

the period for laying out the same may not have arrived, 

and has conveyed such property, or assigned such agree- 

ment for conveyance to a purchaser thereof, he may 
distribute the residuary estate of the deceased to and 
amongst the persons entitled thereto, without appro- 
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TRUSTEES Sec. 90 (1) 
priating any part, or any further part thereof, as the 
case may be, to meet any further liability under such 
conveyance or agreement for conveyance. 


(2) A personal representative so distributing the 
residuary estate shall not be personally liable in respect 
of any subsequent claim under the conveyance or agree- 
ment for conveyance. 


(3) Nothing in this section shall prejudice the right 
of the grantor, or those claiming under him, to follow 
the assets of the deceased into the hands of the person 
or persons to or amongst whom they have been dis- 
tributed. R.S.O. 1927, c. 150, s. 50. 


51.—(1) Where a trustee or assignee acting under 
the trusts of a deed or assignment for the benefit of 
creditors generally, or of a particular class or classes 
of creditors, where the creditors are not designated by 
name therein, or a personal representative has given 
such or the like notices as, in the opinion of the court 
in which such trustee, assignee, or personal representa- 
tive is sought to be charged, would have been directed 
to be given by the Supreme Court in an action for the 
execution of the trusts of such deed or assignment, or 
in an administration suit, for creditors and others to 
send in to such trustee, assignee, or personal representa- 
tive, their claims against the person for the benefit of 
whose creditors such deed or assignment is made, or 
against the estate of the testator or intestate, as the 
case may be, at the expiration of the time named in the 
notices, or the last of the notices, for sending in such 
claims, he may distribute the proceeds of the trust 
estate, or the assets of the testator or intestate, as the 
case may be, or any part thereof amongst the persons 


entitled thereto, having regard to the claims of which 


he has then notice, and shall not be liable for the pro- 
ceeds of the. trust estate, or assets, or any part thereof 
so distributed to any person of whose claim he had not 
notice at the time of the distribution. 


(2) Nothing in this section shall prejudice the right 
of any creditor or claimant to follow the proceeds of the 
trust estate, or assets, or any part thereof into the hands 
of persons who have received the same. 


(3) Subsection 1 shall not apply to heirs, next of 
kin, devisees or legatees claiming as such. R.S.O. 1927, 
c(150,is. 51. 
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PROPERTY SUBJECT TO POWER, WHEN TO BE ASSETS 
52. Property over which a deceased person had a phoma oat 


general power of appointment, which he might have Dower by 
exercised for his own benefit without the assent of any %#!) eect 
other person, shall be assets for the payment of his debts 3 ag &M 
where the same is appointed by his will, and, under an¢®-14. | 
execution against the personal representatives of such 
deceased person, such assets may be seized and sold after 

the deceased person’s own property has been exhausted. 

Pon riate le Cal OU, Se D2. 


UNDISPOSED OF RESIDUE 


53.—(1) When a person dies having by will appointed Executor 
an executor, such executor, in respect of any residue not eS of 
expressly disposed of, shall be deemed to be a trustee for next of kin. 
the person, if any, who would be entitled to the estate P¢y;5tt 
under The Devolution of Estates Act in case of an in- Imp. Act. 
testacy, unless it appears by the will that the executor and1 Ww. Iv, 


was intended to take such residue beneficially. 


(2) Nothing in this section shall prejudice any right where there 
in respect of any residue not expressly disposed of to éntitheato 
which, if this Act had not been passed, an executor would (Re rsstue: 
have been entitled where there is not any person who Pe ae 
would be entitled to the testator’s estate under Thec.40,s.2. 
Devolution of Estates Act in case of an intestacy. R.S.O. Tevaeig: 


8927 iCiL50, $553) 


RIGHTS AND LIABILITY OF REPRESENTATIVES OF EXECUTORS 
AND ADMINISTRATORS 


54. Executors of executors shall have the same actions Rights and 
for the debts and property of the first testator as he tSecutors of 
would have had if in life, and shall be answerable for °*°cUtrs. 
such of the debts and property of the first testator as See 25 Baw. 
they shall recover as the first executors would be if they c. 5. 


had recovered the same. R.S.O. 1927, c. 150, s. 54. 


55. The personal representative of any person who, 8S riability of 
executor or as executor in his own wrong, or as adminis- eae 
trator, wastes or converts to his own use any part of pion 
the estate of any deceased person shall be liable and commits 
chargeable in the same manner as his testator or in- 30 Chas. I, 
testate would have been if he had been living. R.S.O. $0 Stay. 


Poe CeO; 855. 


ESTATES OF INSOLVENT DECEASED PERSONS 
Creditor 


56.—(1) On the administration of the estate of apt ane 
deceased person, in case of a deficiency of assets, every security 
creditor holding security on the estate of the deceased same. 
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debtor or on the estate of a third person for whom the 
estate of the deceased debtor is only indirectly or second- 
arily liable, shall place a value on such security and 
the creditor shall rank upon the distribution of assets 
only upon the unsecured portion of his claim after de- 
ducting the value of the security, unless the personal 
representative shall elect to take over the security as 
hereinafter provided. 


(2) Where the personal representative of a deceased 
person is of the opinion that there may be a deficiency 
of assets, he may require any creditor to prove his claim 
and to state whether he holds any security for his claim 
or any part thereof, and to give full particulars of th 
same and if such security is on the estate of the deceased 
debtor or on the estate of a third person for whom the 
estate of the deceased debtor is only indirectly or second- 
arily liable, to place a specified value on such security 
and the personal representative may either consent to 
the creditor ranking for the amount of his claim after 
deducting such valuation or may require from the 
creditor an assignment of the security at an advance of 
ten per centum upon the specified value to be paid out 
of the estate as soon as the personal representative has 
realized upon such security or is in a position to make 
payment out of the assets of the estate and in either 
ease the difference between the value at which the 
security is retained or taken, as the case may be, and 
the amount of the claim of the creditor, shall be the 
amount for which he shall rank upon the estate of the 
deceased debtor. 


(3) Where inspectors have been appointed as herein- 
after provided or where the estate is being administered 
under the direction or by a court, the personal repre- 
sentative in making his election shall act under the 
direction of the inspectors or of the court, as the case 
may be, and the remuneration of the inspectors shall 
be determined by the surrogate court judge on the pass- 
ing of accounts. 


(4) If the claim of the creditor is based upon a 
negotiable instrument upon which the estate of the 
deceased debtor is only indirectly or secondarily liable 
and which is not mature or exigible, the creditor shall 
be considered to hold security within the meaning of 
this section and shall put a value on the liability of the 
person primarily liable thereon as his security for the 
payment thereof, but after the maturity of such liability 


Sec. 58(3) TRUSTEES Chapric6s wl 


and its non-payment he shall be entitled to amend and 
revalue his claim. 1931, c. 23, s. 7, part. 


57.— (1) Where a creditor fails to value any security When 
held by him which under the provisions of this Act he {tgtiter 
is called upon to value, the personal representative may security 


é fails to 
apply to the judge of the surrogate court from which value same. 
probate or letters of administration were issued in a 
summary way for an order that unless a specified value 
Shall be placed on such security and notified in writing 
to the personal representative, within a time to be limited 
by the order, such claimant shall, in respect of the claim 
or the part thereof for which security is held, be wholly 
barred of any right to share in the proceeds of the estate 
unless the judge upon the application of the creditor 
extends the time for the valuation of the security. 


(2) Where an estate is being administered by or Aaministra- 
under the direction of a court, such court shall exercise Geecton of 
the jurisdiction conferred by this section upon the judge 2 ©out 


of the surrogate court. 1931, c. 23, s. 7, part. 


58.—(1) Where in the administration of the estate of ee i 


a deceased person the personal representative fears that creditors 
there may be a deficiency of assets or that all the credit- a aaa 
ors will not be paid in full, the personal representative ofncency 
may call a meeting of creditors and lay before them the 
situation of the estate and at such meeting inspectors 

may be appointed by the creditors to assist the personal 
representative in the administration of the estate and to 

advise him with respect thereto. 1931, c. 23, s. 7, part; 


LS SW OY ORT ORES eR 


(2) In any such case the personal representative shall Creditors’ 
call a meeting of creditors at the request in writing Ol meeting: 
creditors holding ten per centum of the amount of claims 


filed against the estate for the purpose aforesaid. 


(3) In cases where no meeting of creditors has been Appoint- 


held the personal representative may appoint a creditor oreditte 
or creditors as inspector or inspectors to assist iin Th the ft sector. 
realizing and management of the estate but in such case 

the appointment shall be approved by the surrogate judge 

before the inspectors accept office. 1931, c. 23, s. 7%, 


part. 


[As to priority in respect of wages, see The Wages 
Act, Rev. Stat. c. 196.] 
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SUMMARY APPLICATION TO COURT FOR ADVICE 


59.—(1) A trustee, guardian or personal representa- 
tive may, without the institution of an action, apply to 
the Supreme Court for the opinion, advice or direction of 
the Court on any question respecting the management or 
administration of the trust property or the assets of his 
ward or his testator or intestate. 


(2) The trustee, guardian or personal representative 
acting upon the opinion, advice or direction given shall be 
deemed, so far as regards his own responsibility, to have 
discharged his duty as such trustee, guardian, or personal 
representative, in the subject matter of the application, 
unless he has been guilty of some fraud, wilful conceal- 
ment or misrepresentation in obtaining such opinion, 
advice or direction. R.S.O. 1927, c. 150, s. 59. 


ALLOWANCE TO TRUSTEES AND PERSONAL REPRESENTATIVES 


60.—(1) A trustee, guardian or personal representa- 
tive, shall be entitled to such fair and reasonable allow- 
ance for his care, pains and trouble, and his time expended 
in and about the estate, as may be allowed by a judge of 
the Supreme Court or by any master or referee to whom 
the matter may be referred. 


(2) The amount of such compensation may be settled 
although the estate is not before the Court in an action. 


(3) The judge of a surrogate court, in passing the 
accounts of a trustee or of a personal representative or 
guardian, may from time to time allow to him a fair 
and reasonable allowance for his care, pains and trouble, 
and his time expended in or about the estate. 


(4) Where a barrister or solicitor is a_ trustee, 
guardian or personal representative, and has rendered 
necessary professional services to the estate regard may 
be had in making the allowance to such circumstance, 
and the allowance shall be increased by such amount as 
may be deemed fair and reasonable in respect of such 
services. 


(5) Nothing in this section shall apply where the 
allowance is fixed by the instrument creating the trust. 
il BAG. 590.468. ,60. 
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MISCELLANEOUS 


61. A trustee who is either a vendor or a purchaser Trustees 
may sell or buy without excluding the application of sii 
section 1 of The Vendors and Purchasers Act. R.S.O. rev. Stat. 

c. 168. 


1927, CxtoOysVoL. 
Indemnity 


62. This Act, and every order purporting to be made Indemnity. 
under it, shall be a complete indemnity to all persons for Tees 
any acts done pursuant thereto. R.S.O. 1927, c. 150, s. aa and 16" 
‘isk 3e'S7 Vict. 

[See also The Judicature Act, Rev. Stat. c. 100.] ae a 

[As to the protection of purchasers, see also section 
09 of The Conveyancing and Law of Property Act, Rev. 


Stat. c. 152. ] 
COSTS 


63. The Supreme Court may order the costs of and Costs may be 
incidental to any application, order, direction, convey- Obid Cueeet 
ance, assignment or transfer under this Act, or any part °‘#"* 
thereof, to be paid or raised out of the property in respect 
of which the same is made, or out of the income thereof, 
or to be borne and paid in such manner and by such 
persons as the Court may deem proper. R.S.O. 1927, c. 


150, s. 63. 
APPLICATION OF ACT 


64. Subject to section 65, unless otherwise expressed Applications 
therein, the provisions of this Act shall supply to all°°~"" 
trusts whenever created and to all trustees whenever 
appointed. R.S.O. 1927, c. 150, s. 64. 


65. The powers, rights and immunities conferred by mea " 
this Act are in addition to those conferred by the instru- oh 
ment creating the trust, and shall have effect subject to 
the terms thereof. R.S.O. 1927, c. 150, s. 65. 


66. Nothing in this Act shall authorize a trustee to do edie 


anything which he is in express terms forbidden to do, trust ot 
or to omit to do anything which he is in express terms to prevail. 
directed to do by the intrument creating the trust. R.S.O. 


1927, c. 150, s. 66. 
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CHAPTER 164 
The Wills Act 


INTERPRETATION 


1. In this Act, 


(a) “Land” shall include messuages, and all other 


(b) 


(c) 


(d) 


(e 


— 


hereditaments, whether corporeal or incorporeal, 
chattels and other personal property transmis- 
sible to heirs, money to be paid out in the pur- 
chase of land, and any share of the same heredita- 
ments and properties, or any of them, and any 
estate of inheritance, or estate for any life or 
lives, or other estate transmissible to heirs, and 
any possibility, right or title of entry or action, 
and any other interest capable of being inherited, 
whether the same estates, possibilities, rights, 
titles and interests, or any of them, are in pos- 
session, reversion, remainder or contingency; 


“Mortgage” shall include any lien for unpaid pur- 
chase money, and any charge, incumbrance, or 
obligation of any nature whatever upon any land 
or tenements of a testator or intestate, and ‘‘mort- 
gagee’”’ shall have a meaning corresponding with 
that of mortgage; 


‘Personal estate’”’ shall include leasehold estates 
and other chattels real, and also money, shares 
of government and other funds, securities for 
money (not being real estate), debts, choses in 
action, rights, credits, goods, and all other prop- 
erty, except real estate, which by law devolves 
upon the executor or administrator, and any 
share or interest therein; 


‘Real estate’? shall include messuages, land, rents 
and hereditaments, whether freehold or of any 
other tenure, and whether corporeal, incorporeal 
or personal, and any undivided share thereof, and 
any estate, right, or interest (other than a chattel 
interest) therein; 


“Will” shall include a testament, and a codicil, 
and an appointment by will, or by writing in 
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the nature of a will in exercise of a power, and 

also a disposition by will and testament, or devise 

of the custody and tuition of any child, by virtue 

of The Infants Act, and any other testamentary P¢y;5tt 
disposition. R.S.O. 1927, c. 149, s. 1. ~ ae 


WILLS BEFORE 1ST JANUARY, 1874 


2. Where a will made before, and not re-executed, re- when real 
published or revived after the 1st day of January, 1874, aces 
_ by any person dying after the 6th day of March, 1834, bare ye es 
contains a devise in any form of words of all such real the will. 
estate as the testator dies seised or possessed of, or of 
any part or proportion thereof, such will shall be valid and 
effectual to pass any land acquired by the devisor, after 
the making of such will, in the same manner as if the 
title thereto had been acquired before the making thereof. 


R.S.O, 1927, c. 149, s. 2. 


3. Where land is devised in any such will it shall be what estate 
considered that the devisor intended to devise all such ps¢r0 °° 
estate as he was seised of in the same land, whether in 4¢vise- 
fee simple or otherwise, unless it appears upon the face 
of such will that he intended to devise only an estate for 
life, or other estate less than he was seised of at the 
time of making the will containing such devise. R.S.O. 


1927, c. 149, s. 3. 
4. Any will affecting land executed after the 6th day witness neea 


not subscribe 


of March, 1834, and before the 1st day of January, 1874, in tne pre- 
in the presence of and attested by two or more witnesses free ti tor. 
shall have the same validity and effect as if executed in 

the presence of and attested by three witnesses; and it 

shall be sufficient if the witnesses subscribed their names 

in presence of each other, although their names were 

not subscribed in presence of the testator. R.S.O. 1927, 


c., 149, s. 4, 


5, After the 4th day of May, 1859, and before the Ist Will by mar- 
day of January, 1874, every married woman might, by peives ath 
devise or bequest executed in the presence of two or more and’ 
witnesses, neither of whom was her husband, make any peewee 
devise or bequest of her separate property, real or per- 
sonal, or of any rights therein, whether such property 
was acquired before or after marriage, to or among her 
child or children issue of any marriage, and failing there 
being any issue, then to her husband, or as she might see 
fit, in the same manner as if she were sole and unmarried. 


Ris8.0; 1927)}¢:149) s..5. 
11 
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WILLS Sec. 6 


WILLS AFTER 1ST JANUARY, 1874 


6. Unless herein otherwise »expressly provided, the 
subsequent sections of this Act shall not extend to any 
will made before the 1st day of January, 1874; but every 
will re-executed or republished, or revived by any codicil, 
shall for the purposes of those sections, be deemed to have 
been made at the time at which the same was so re- 
executed, republished or revived. R.S.O. 1927, c. 149, s. 6. 


7. Sections 21, 22, 25 and 26 shall not apply to the 
will of any person who died before the 1st day of Janu- 
ary, 1869, but shall apply to the will of every person who 
died since the 3lst day of December, 1868. R.S.O. 1927, 
G, 449 65.07, 


8. Subject to the provisions of The Devolution of 
Estates Act and of The Accumulations Act, every perscn 
may devise, bequeath, or dispose of by will, executed in 
manner hereinafter mentioned, all real estate and per- 
sonal estate to which he may be entitled, at the time of 
his death, and which, if not so devised, bequeathed, or 
disposed of, would devolve upon his heirs or upon his 
executor or administrator, and the power hereby given 
Shall extend to estates pur autre vie, whether there is or 
is not any special occupant thereof, and whether the same 
are corporeal or incorporeal hereditaments, and also to all 
contingent, executory, or other future interests in any 
real estate or personal estate, whether the testator is 
or is not ascertained as the person, or one of the persons, 
in whom the same may become vested, and whether he is 


entitled thereto under the instrument by which the same 


were created, or under any disposition thereof by deed 
or will, and also to all rights of entry for conditions 
broken and other rights of entry, and also to such of the 
same estates, interests and rights respectively, and other 
real estate and personal estate, as the testator may be 
entitled to at the time of his death, notwithstanding that 
he may become entitled to the same subsequently to the 
execution of his will. R.S.O. 1927, c. 149, s. 8. 


9. A widow may, in like manner, bequeath the crop 
of her ground as well of her dower as of other her real 
estate. R.S.O. 1927, c. 149, s. 9. 


10. Save as provided by subsection 2 of section 13 no 
will made by any person under the age of twenty-one 
years shall be valid. R.S.O. 1927, c. 149, s. 10. 


Sec, 12 WILLS Chap. 164 157 


11.—(1) No will shall be valid unless it is in writing Execution. 
and executed in manner hereinafter mentioned; that is Pt?AS 
to say, it shall be signed at the foot or end thereof by 
the testator, or by some other person in his presence 
and_by his direction, and such signature shall be made or 
acknowledged by the testator, in the presence of two or 
more witnesses present at the same time, and such wit- 
nesses shall attest and shall subscribe the will in the PYes- Attestation. 
ence of the testator; but no form of attestation shall be 
necessary. | 


(2) Every will, so far only as regards the position of ae 


the signature of the testator, or of the person so signing ee 
for him, shall be valid, within the meaning of this Act, ¢. 24 s.1. 
if the signature is so placed, at, or after, or following or 
under, or beside, or opposite to the end of the will, that it 
is apparent on the face of the will that the testator in- 
tended to give effect by such signature to the writing 
signed as his will, and no such will shall be affected by the 
circumstance that the signature does not follow or is not 
immediately after the foot or end of the will, or by the 
circumstance that a blank space intervenes between the 
concluding word of the will and the signature, or by the 
circumstance that the signature is placed among the 
words of the testimonium clause, or of the clause of 
attestation, or follows or is after or under the clause of 
attestation either with or without a blank space inter- 
vening, or follows, or is after, or under, or beside the 
names or one of the names of the subscribing witnesses, 
or by the circumstance that the signature is on a side, 
or page, or other portion of the paper or papers con- 
taining the will, whereon no clause or paragraph or dis- 
posing part of the will is written above the signature, 
or by the circumstance that there appears to be sufficient 
space on or at the bottom of the preceding side or page 
or other portion of the same paper on which the will 
is written to contain the signature, and the enumeration 
of the above circumstances shall not restrict the general- 
ity of the above enactment; but no signature shall be 
operative to give effect to any disposition, or direction 
which is underneath, or which follows it, nor shall it 
give effect to any disposition or direction inserted after 
the signature was made. R.S.O. 1927, c. 149, s. 11. 


12. No appointment made by will, in exercise of any Exercise of 
power, shall be valid unless the same is executed in Seen 
manner hereinbefore required, and every will executed veeeiad 
in manner hereinbefore required shall, so far as respects 26, s. 10. 


the execution and attestation thereof, be a valid execu- 
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tion of a power of appointment by will, nothwithstanding 
it has been expressly required that a will made in exer- 
cise of such power shall be executed with some additional 
or other form of execution or solemnity. R.S.O. 1927, 


e) 149)'s. 12. 
Will of 13.—(1) The will of any member of the forces, or of 
aero any mariner or seaman when at sea or in course of a 
voyage, disposing of real or personal property, or both, 
may be made by a writing signed by him without any 
further formality or any requirement as to the presence of 
or attestation or signature by any witness. 
Age of (2) The fact that the member of the forces or the 
scala mariner or seaman is under the age of twenty-one years 
at the time he makes his will shall not invalidate it. 
“Member of (3) In this section “member of the forces” shall mean 
meaningof. a member of the naval, military or air forces of Canada 
who, having been placed on active service or called out for 
training, service or duty, is serving in any of such forces. 
1942, c. 40. 
Ee on 14. Every will.executed in manner hereinbefore re- 
Imp. Act, quired shall be valid without any other publication thereof. 
ins R.S.O. 1927, c. 149, s. 14. 
Effect of 15. If any person who attests the execution of a will is, 
tency of at the time of the execution thereof, or becomes at any 
ay kee time afterwards, incompetent to be admitted as a witness 
at ates to prove the execution thereof, such will shall not on that 
on account be invalid. R.S.O..1927, c. 149, s. 15. 
Gifts, etc. 16. If any person attests the execution of any will to 
pean whom, or to whose wife or husband, any beneficial devise, 
rie 36 legacy, estate, interest, gift, or appointment of or affect- 
8. 15. ing any real estate or personal estate, other than and 


except charges and directions for the payment of any 
debt, is thereby given or made, such devise, legacy, estate, 
interest, gift, or appointment shall, so far only as concerns 
such person attesting the execution of such will, or the 
wife or husband of such person, or any person claiming 
under such person or such wife or husband, be utterly 
null and void, and such person so attesting shall be 
admitted as a witness to prove the execution of such 
will, or the validity or invalidity thereof, notwithstanding 
such devise, legacy, estate, interest, gift, or appointment 
mentioned in such will. R.S.O. 1927, c. 149, s. 16. 
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17. In case, by any will, any real estate or personal Creditor as 
estate is charged with any debt, and any creditor, or the Wim*ss;, 
wife or husband of any creditor, whose debt is so charged 1 V.° 26 
attests the execution of such will, such creditor, not- 
withstanding such charge, shall be admitted as a witness 
to prove the execution of such will, or the validity or 
invalidity thereof. R.S.O. 1927, c. 149, s. 17. 


18. No person shall, on account of his being an execu- Executor as 
tor of a will, be incompetent to be admitted as a witness ape 
to prove the execution of such will, or the validity ors.17.~” 


invalidity thereof. R.S.O. 1927, c. 149, s. 18. 


19.—(1) Every will made out of Ontario by a British Execution 
subject, whatever may be his domicile at the time of Oatsnio bya 
making the same or at the time of his death, shall, as 2rt/sh 
regards personal estate, be held to be well executed for 
the purpose of being admitted to probate in Ontario, if 
the same was made according to the forms required either 
by the law of the place where the same was made, or by 
the law of the place where such person was domiciled 
when the same was made, or by the law then in force Erte 
in that part of His Majesty’s Dominions where he had c. 114. 


his domicile of origin. 


(2) Every will made within Ontario by a British sub- £x¢cution by 
ject whatever may be his domicile at the time of making ject in 
the same or at the time of his death, shall, as regards 
personal estate, be held to be well executed and shall be 
admitted to probate in Ontario if the same was made and 
executed according to the forms required by the law of 
Ontario. 


(3) No will shall be held to be revoked or to have be- Change of 
come invalid, nor shall the construction thereof be altered, rs 
by reason of any subsequent change of domicile of the 
person making the same. 


(4) Nothing in this section shall invalidate any will, Saving. 
as regards personal estate, which would have been valid 
if this section had not been passed, except as such will 
may be revoked or altered by any subsequent will made 
valid by this section. 


i i i hall extend 
(5) This section, except subsection 2, shal Application 


only to wills made by persons dying after the 17th day persons ay- 
of March, 1902, and subsection 2 shall extend only to dag ee ey 


wills made by persons dying after the 19th day of March, 1902. 
1910. R.S.O. 1927, c. 149, s. 19. 
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WILLS Sec. 20(1) 

20.—(1) Every will made by any person dying on 
or after the 13th day of April, 1897, shall be revoked by 
the marriage of the testator, except,— 


(a) where it is declared in the will that the same is 
made in contemplation of such marriage; 


(6) Where the wife or husband of the testator elects 
to take under the will, by an instrument in writ- 
ing signed by the wife or husband and filed, 
within one year after the testator’s death, in the 
office of the surrogate clerk at Toronto; 


(c) where the will is made in the exercise of a power 
of appointment and the real estate or personal 
estate thereby appointed would not in default of 
such appointment pass to the testator’s heirs, 
executor or administrator, or the person entitled 
as the testator’s next of kin under The Devolu- 
tion of Estates Act. 


(2) The will of any testator who died between the 
31st day of December, 1868, and the 13th day of April, 
1897, shall be held to have been revoked by his subsequent 
marriage, unless such will was made under the circum- 
stances set forth in clause c. R.S.O. 1927, c. 149, s. 20. 


21. No will shall be revoked by any presumption of 
an intention on the ground of an alteration in circum- 
Stances, “RIS. OF L921 9CL 149) sh 2a: 


22. No will, or any part thereof, shall be revoked 
otherwise than as aforesaid provided by section 20, or 
by another will executed in manner hereinbefore required, 
or by some writing declaring an intention to revoke the 
same, and executed in the manner in which a will is 
hereinbefore required to be executed, or by the burning, 
tearing, or otherwise destroying the same by the testator, 
or by some person in his presence and by his direction 
with the intention of revoking the same. R.S.O. 1927, c. 
149, s. 22. 


23. No obliteration, interlineation or other alteration 
made in any will after the execution thereof shall be valid 
or have any effect, except so far as the words or effect 
of the will before such alteration are not apparent, unless 
such alteration is executed in like manner as hereinbefore 
is required for the execution of the will; but the will, with 
such alteration as part thereof, shall be deemed to be 
duly executed, if the signature of the testator and the 
subscription of the witnesses are made in the margin or 
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in some other part of the will opposite or near to such 
alteration, or at the foot or end of, or opposite to, a 
memorandum referring to such alteration, and written 
at the end or in some other part of the will. R.S.O. 192%, 
GF149) si3: 


24. No will, or any part thereof, which has been in revival, 
any manner revoked, shall be revived otherwise than by 7 VP) 5¢ 
the re-execution thereof, or by a codicil executed in man- * 22: 
ner hereinbefore required, and showing an intention to 
revive the same, and where any will which has been 
partly revoked, and afterwards wholly revoked, is re- 
vived such revival shall not extend to so much thereof as 
was revoked before the revocation of the whole thereof, 
unless an intention to the contrary is shown. R.S.O. 
a2 1,.C, 149, S. 24. 


25. No conveyance or other act made or done subse- Ore ee 
quently to the execution of a will, of or relating to any any interest 
real estate or personal estate therein comprised, except (ooiPor. 
an act by which such will is revoked as aforesaid, shall {PAS 
prevent the operation of the will with respect to such s. 23. 
estate, or interest in such real estate or personal estate, 
as the testator had power to dispose of by will at the time 


of his death. R.S.O. 1927, c. 149, s. 25. 


26.—(1) Every will shall be construed, with reference wit! to speak 
to the real estate and personal estate comprised in it, to fom see” 
speak and take effect as if it had been executed immedi- } ¥.,° 7© 
ately before the death of the testator, unless a contrary 


intention appears by the will. 


(2) This section shall apply to the will of a married tmp. act, 
woman made during coverture, whether she is or is not 3§°2'3"~ 
possessed of or entitled to any separate property at the 
time of making it, and such will shall not require to be 
re-executed or republished after the death of her hus- 


HandwoRisiO; 1927,¢..149, s. 26. 


27. Unless a contrary intention appears by the will Disposition 
such real estate as is comprised or intended to be com- $isePimp 
prised in any devise in such will contained which fails or 29,7."55, 
becomes void by reason of the death of the devisee in the 
lifetime of the testator, or by reason of such devise being 
contrary to law, or otherwise incapable of taking effect, 
shall be included in the residuary devise, if any, con- 


tained in such will. R.S.O. 1927, c. 149, s. 27. 
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WILLS Sec. 28 

28. A devise of the real estate of the testator, or of 
the real estate of the testator in any place or in the 
occupation of any person mentioned in his will, or other- 
wise described in a general manner, and any other general 
devise which would describe a leasehold estate, if the 
testator had no freehold estate which could be described 
by it, shall be construed to include his leasehold estates, 
or any of them, to which such description will extend as 
well as freehold estates, unless a contrary intention ap- 
pears by the will. R.S.O. 1927, c. 149, s. 28. 


29. A general devise of the real estate of the testator, 
or of the real estate of the testator in any place or in the 
occupation of any person mentioned in his will, or other- 
wise described in a general manner, shall be construed 
to include any real estate or any real estate to which 
such description will extend, which he may have power 
to appoint in any manner he may think proper, and shall 
operate as an execution of such power, unless a contrary 
intention appears by the will; and in like manner a be- 
quest of the personal estate of the testator, or any bequest 
of personal estate described in a general manner, shall be 
construed to include any personal estate, or any personal 
estate to which such description will extend, which he 
may have power to appoint in any manner he may think 
proper, and shall operate as an execution of such power, 
unless a contrary intention appears by the will. R.S.O. 
192%; ie 1495529. 


30. Where any real estate is devised to any person 
without any words of limitation such devise shall, subject 
to The Devolution of Estates Act, be construed to pass 
the fee simple, or other the whole estate or interest, 
which the testator had power to dispose of by will, unless 
a contrary intention appears by the will. R.S.O. 1927, 
G1 1-49,-.S¢ 30) 


31. Where any real estate is devised by any testator, 
dying on or after the 5th day of March, 1880, to the heir 
or heirs of such testator, or of any other person, and no 
contrary or other intention is signified by the will, the 
words “heir” or heirs” shall be construed to mean the 
person or persons to whom the real estate of the testator, 
or of such other person as the case may be, would de- 
scend under the law of Ontario in case of an intestacy. 
R,S.O, 1927, 0714908. °3 1. 
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32. In any devise or bequest of real estate or personal Import of 
estate, the words “die without issue’, or “die without Worcs; ve 
leaving issue”, or “have no issue”, or any other words $t&’ °°, 
which import either a want or failure of issue of any Imp; Act,1V. 
person in his lifetime, or at the time of his death, or an 
indefinite failure of his issue, shall be construed to mean 
a want or failure of issue in the lifetime or at the time 
of the death of such person, and not an indefinite failure 
of his issue, unless a contrary intention appears by the 
will by reason of such person having a prior estate tail, 
or of a preceding gift, being without any implication 
arising from such words, a limitation of an estate tail Saving. 
to such person or issue, or otherwise; but this Act shall 
not extend to cases where such words import if no issue 
described in a preceding gift to be born, or if there be no 
issue who live to attain the age or otherwise answer the 
description required for obtaining a vested estate by a 
preceding gift to such issue. R.S.O. 1927, c. 149, s. 32. 


33. Where any real estate is devised to a trustee or Estate pass- 
executor such devise shall be construed to pass the fee 73 zder 
simple, or other the whole estate or interest which the Zustee or 
testator had power to dispose of by will. in such real 
estate, unless a definite term of years absolute or deter- pee Se) 
minable, or an estate of freehold is thereby given to him s. 30. ~ 


expressly or by implication. R.S.O. 1927, c. 149, s. 33. 


34. Where any real estate is devised to a trustee with- When devise 
u 


out any express limitation of the estate to be taken by ea pass 
such trustee, and the beneficial interest in such real estate, PEW pe° 
or in the surplus rents and profits thereof, is not given eee 
to any person for life, or such beneficial interest is given ee 
to any person for life, but the purposes of the trust may 1 V. c. 26, 
continue beyond the life of such person, such devise shall, cor: 
subject to The Devolution of Estates Act, be construed set 
to vest in such trustee the fee simple or other the whole 

legal estate which the testator had power to dispose of 

by will in such real estate, and not an estate determin- 

able when the purposes of the trust are satisfied. R.S.O. 


1927, c. 149, s. 34. 


35. Where any person to whom any real estate is When devises 
devised for an estate tail, or an estate in quasi entail, not to lapse. 
dies in the lifetime of the testator, leaving issue who iv cog, 
would be inheritable under such entail, and any such * * 
issue are living at the time of the death of the testator, 
such devise shall not lapse but shall take effect as if the 


death of such person had happened immediately after 
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When gifts 
to issue or 
certain other 
relatives 

not to lapse 
by reason of 
death in life- 
time of 
testator. 


Application 
of section 
to bequest 
to class. 


Primary 
liability 

of real estate 
to satisfy 
specific 
charge. 


Imp. Act, 


17-1 
WE Te 1S}, 
Ba abe 


Consequence 
of general 
direction for 
payment of 
debts out of 
personalty 
or residue. 
Imp. Act, 
30-31 

V. c. 69,s. 1, 
and 40-41 V. 
e. 81, s.1. 


Chap. 164 


WILLS sec. 35 
the death of the testator, unless a contrary intention 
appears by the will. R.S.O. 1927, c. 149, s. 35. 


36.—(1) Where any person, being a child or other 
issue or the brother or sister of the testator to whom any 
real estate or personal estate is devised or bequeathed, 
for any estate or interest not determinable at or before 
the death of such person, dies in the lifetime of the testa- 
tor either before or after the making of the will, leaving 
issue, and any of the issue of such person are living at 
the time of the death of the testator, such devise or be- 
quest shall not lapse but shall take effect as if the death 
of such person had happened immediately after the death 
of the testator, unless a contrary intention appears by 


the will. 


(2) The provisions of this section shall apply to a de- 
vise or a bequest to children or other issue or to brothers 
or sisters as a class. R.S.O. 1927, c. 149, s. 36. 


37.—(1) Where any person has died since the 3lst 
day of December, 1865, or hereafter dies, seised of or 
entitled to any estate or interest in any real estate, which, 
at the time of his death, was or is charged with the pay- 
ment of any sum of money by way of mortgage, and such 
person has not by his will or deed or other document, 
signified any contrary or other intention, the heir or de- 
visee to whom such real estate descends or is devised shall 
not be entitled to have the mortgage debt discharged or 
satisfied out of the personal estate, or any other real 
estate of such person, but the real estate so charged shall, 
as between the different persons claiming through or 
under the deceased person, be primarily liable to the pay- 
ment of all mortgage debts with which the same is 
charged, every part thereof according to its value bear- 
ing a proportionate part of the mortgage debts charged 
on the whole thereof. 


(2) In the construction of a will to which this section 
relates, a general direction that the debts, or that all 
the debts, of the testator shall be paid out of his personal 
estate, or a charge or direction for the payment of debts 
upon or out of residuary real estate and personal estate 
or residuary real estate shall not be deemed to be a dec- 
laration of an intention contrary to or other than the 
rule in subsection 1 contained, unless such contrary or 
other intention is further declared by words expressly or 
by necessary implication referring to all or some of the 


sec. 37(3) WILLS Chap. 164 165 


testator’s debts charged by way of mortgage on any part 
of his real estate. 


(3) Nothing herein shall affect or diminish any right saving ot 
of the mortgagee to obtain full payment or satisfaction Morts28ee’s 
of his mortgage debt, either out of the personal estate 
of the person so dying or otherwise, and nothing herein 
shall affect the rights of any person claiming under any 
will, deed or document made before the 1st day of Janu- 
ary, 1874. R.S.O. 1927, c. 149, s. 37. 
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APPENDIX 


Table of Intestate Succession in Ontario 


If a person dies without mak- The estate will be distributed 
ing a Will, leaving: in Ontario as follows: 
1. Wife only and no issue .............. $5,000 and two-thirds of the resi- 


0. WS Seas" 


10. 


ule 


12. 


due to wife; balance to next-of- 
kin in equal degree to intestate 
or their legal representatives. 


. Husband only and no issue .....Half to him and half equally 


among next-of-kin in equal de- 
gree to intestate. 


Wire ANG COUGs soca seettt toe. $5,000 and one-half of residue to 
wife; balance to child or legal 
representative. 

Wite:and coldren i ea $5,000 and one-third of residue to 


wife; balance to children, issue 
of any deceased child taking by 


representation. 

Husband and child or chil- 

aD 55 «os ee Rey ROE LOR RUMAH NIN e One-third to husband; two-thirds 
to child or children. 

Waifeeand Mother yi. gou edi $5,000 and two-thirds of residue to 
wife; balance to mother. 

WVILe- anda Tiel ns rere $5,000 and two-thirds of residue to 
wife; balance to father. 

Wife and:brother nsf ea $5,000 and two-thirds of residue to 


wife; balance to brother. 

Wife and brother and sister ......$5,000 and two-thirds of residue to 
wife; balance equally to brother 
and sister. 

Wife and brothers or sisters 

and children of deceased 

brothers or Sisters oi cesses $5,000 and two-thirds of residue to 
wife; balance equally to brothers 
and sisters and children of de- 
ceased brothers or sisters by 
representation. 


Wife, mother and brother or 
sister $5,000 and two-thirds of residue to 
wife; balance to mother and 


brother or sister equally. 


PPP eee eee eee reer er eer errr rire re errr errr erry 


Wife, mother, brothers or sis- 

ters and nephews or nieces .....$5,000 and two-thirds of residue to 
wife; balance to mother, bro- 
thers or sisters, nephews or 
nieces but the nephews and 
nieces take by representation the 
share of deceased parent. 


13. 


14, 


i Fay 
16. 


1%. 


18. 
Jaf 
20. 
21. 
22. 
23. 


24. 


ZO 
26. 


27. 


28. 


Zu: 


30. 
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Wife, mother, nephews and 


LESS Ce ee ea $0,000 and two-thirds of residue to 
wife; balance to mother, 
nephews and nieces but the 
nephews and nieces take by rep- 
resentation the share of deceased 
parent. 

Child, children or their lineal 

descendants: ......VMENOo on) |. All to him, her or them, children 
taking per capita, grandchildren 
per stirpes by representation. 


Children by two WIVES ......ccccssue Equally to all. 

Child and grandchild by de- 

CELSO. | cola ts (a NOR ea a Half to child and half to grand- 
child. 

PO wite NOY issue. 2.0... All to father, mother, brothers and 
sisters equally. Children of any 
deceased brother or sister take 
their parent’s share. If no father, 
mother, brother or sister nor 
children of deceased brother or 
sister, all to next-of-kin in equal 
degree of consanguinity to the 
intestate. 

Father and mother .......... Half to each. 

BV ead ects siessaaventsie All to father. 

BTOTNETIOMLY: Ge curn oe, tere All to mother. 

Mother and brother ....... Half to each. 

Mother, brother and sister ........ Equally to all. 


Father, mother, brother and 

ITS VET os, aS Sa a i RRO ca Equally to all. 
Mother and posthumous bro- 

MEO OT SISCCL. lassssoctecsnkeeesceettevscereconttvcnan Half to each. 
Brothers and sisters only ............ Equally to all. 
Brothers and sisters and post- 

humous brother or sister ........ Equally to all. 
Brothers and sisters of whole 

blood and brothers and sisters 


OO LEELA R) CLG 1OT0 kA aetna Equally to all. 
Brothers or sisters and 
nephews and NIECES .....ccee To nephews and nieces per stirpes; 


to others equally. 


Brother or sister and grand- 
(8) TSU ely coo Aes Oe a All to brother or sister. 


Brother or sister and aunts .....All to brother or sister. 
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31. Brother’s or sister’s daughter 
or son and brother’s or sister’s 


p28 ga) #10 C6) ail (0 hearer esp iapapte nna ton alee All to brother’s or sister’s daughter 
or son. 
Bd ALAM ALOIS rit apart econ Equally to all. 
33. Grandfather and grandmother, 
LINCIE. OF AUNUa eaten ae All to grandfather and grandmo- 
ther equally. 
o4-) Unele and autos caceadgislad... Half to each. 
35. Uncles and aunts, nephews and 
MUECES c-Si de ccZen ak epi ene: All to nephews and nieces per 
capita. 


36. Uncle and deceased uncle’s 

Gills Pere eM ee nr ae All to uncle. 
37. Uncle on mother’s side and 

deceased uncle’s or aunt’s 

CORO tae) ae ee ke All to uncle. 


38. Uncle’s and aunt’s children and 
brother’s or sister’s grand- 
Chi He Mie yeytes S- He-teaareba lias. Equally to all. 
39. Nephew by brother and ne- 
phew by half-sister or half- 
Drother? 22 Vek. «...eepiegtal. Equally to both. 
40. Nephews and nieces by de- 
ceased brother and nephews 
and nieces by deceased sister... Equally to all per capita. 


41. Cousins of same degree uu... Equally to all. 
42. Mother and sister and ne- 
DHEWS ANA NIECES ......cccscsssssssbevdsveesseese Equally, nephews and nieces taking 


per stirpes. 
43. Father, mother, sister, ne- 
DNEWS ANA NIECES oo ecsesccsssesssseeeeee Equally, nephews and nieces tak- 
ing per stirpes. (Walker VS. 
Allan, 24 A.R. 336). 
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